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Three cardinal principles of criminal jurisprudence

are well settled namely:

(1) that the onus lies affirmatively on the prosecution
to prove its case beyond reasonable doubt and it
cannot derive and benefit from weakness or falsity of
the defence version while proving its case;

(2) that in a criminal trial the accused must be
presumed to be innocent unless he is proved to be
guilty; and

(3) that the onus of the prosecution never shifts.
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It is well settled that that where a witness
identifies an accused who is not known to him in the
Court for the first time, his evidence is absolutely
valueless unless there has been a previous T.| parade
to test his powers of observations. The idea of holding
T.I parade under S.9 of the Evidence Act is to test the
veracity of the witness on the question of his
capability to identify an unknown person whom the
witness may have seen only once. If no T.I parade is
held them it will be wholly unsafe to rely on his bare
testimony regarding the identification of an accused
for the First time in Court. In these circumstances,
therefore, we feel that it was incumbent on the
prosecution in this case to have arranged T.| parade
and get the identification made before the witness
was called upon to identify the appellant in the court.
On this ground alone, the testimony of P.W. 25
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from consideration.

(R)A A1 2AR.209(AN4A1)1¥35  2ACIcEgHR  UId

[Q3e81 flucdls 2018 JoSRI' ofl YSIEIHI URI AU Hi QU

14 S1E 211 243 als YsIeRAlfl Ul s3] 5219d & 5,

It is clear that identification of accused

persons by witness in dock for the first time though
permissible but cannot be given credence without
further corroborative evidence. Though some of the
witnesses identified some of the accused in the dock
as mentioned above without corroborative evidence
the dock identification alone cannot be treated as

substantial evidence, though it is permissible.
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sdld &1 8 ud A1 viS2HIdAH] sldall ARl 24819 f]

8ldlo] YAIR AL ASA o1€fl. uSd Yudlioll Ui SAIHI 2419
dl, AR AR AR AglsALSY] dissl UdId] AS2AHId
Slofl A1AU & AR SFAIEUA d Alofld Y ANA 5, ¥
Golld AHA AR & digel U] w21 &l Aol dlGol
AdI9dlg] AURIUIo) st Aed] AglsAR 2ia des1ler]
ol Hopuofl fleall ANuiHiR dg &g 5 e AR
al AUsHId A€ SIFER] wdlcield] H12 1WA sAd] QIsI.
QYR ollH. IARId 61510l ofl Aol YSIERA] 1ol Adl ¥37]
Glofl 28 ©.211 YSIEIHI olld. ¥RId &Ig5IE AY &AM
8 5 §311E Ul ARl Sc ASIHULT VHal AeRsRIYdS]
&g AY A1(Gid 524 A Hal %] A1 &515d AIfCidl SN
ol 2419 dl ARIlg} ScA AgIH Ul AHal desRlydse] &g
A AofHlol &S A5 o1l

IN THE HIGH COURT OF GUJARAT AT

CRIMINALAEPI\I/J’ERf?\I%D. 1360 of 2011

DALAPATBHAI RAMESHBHAI VASAVA
Versus

STATE OF GUJARAT
Date : 22/06/2020

27. On appreciating the oral evidence of the
injured witnesses, it is clearly found that every
witness has emphasized on the fact that
tempo was being driven at a high speed
and due to that driver has lost control
over tempo near the place of occurrence.
At this juncture, it is worthwhile to refer to the
decision of Honourable Apex Court in the case
of Mrs.Shakila Khader And Ors. vs
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Nausheer Cama And Ors. Reported in AIR
1975 SC 1324,(1975) 4 SCC 122, wherein it
was observed that main criteria for
deciding whether driving which relate to
accident was rash and negligent is not
only the speed but the width of the road,
density of the traffic etc. Further in the case of
State of Karnataka v. Satish (supra),

the Honourable Supreme Court
has held that merely because truck was
being driven at a “high speed”does not
bespeak of either “negligence”
or“rashness” by itself. “High Speed” is a
relative term and criminality is not to be
presumed subject of course to some
statutory exceptions. In absence of any
material on record, no presumption
of“rashness” or “negligence” could be
drawnby invoking the maxim “ras ipsa
locutar”.

State of Gujarat V/s Mahmad Sarif Umar Gajal

Muslim, G.L.H. 2007(3) 561,

A scrutiny of the evidence broughton record
by the prosecution as reproduced herein
above, reveals that what has been brought on
record is the fact that an accident took place,
that the accused was driving the tempo, the
deceased persons were coming on a bicycle
which dashed against the tempo on the
righthand side, they sustained injuries and
later succumbed to them. A cumulative
scrutiny of the entire evidence on record
does not point towards rash and
negligent driving on the part of the
accused. As has been held in state of Gujarat
vis Dr Maltiben Valjibhai shah (Supra) to
constitute an offence under section 304-A of
the Indian penal code, it is necessary for the
prosecution to etstablish that the act of the
accused is rush or negligent and by such act
the death has occurred and that act does not
amount to culpable homicide. { PARA : 16 }

d eslsd [aifddie 8 §, vsRHIdall AalldHi SAA1E]al
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Ucol| RA1cRiolIGolo] Y UAA 8. WR(, &Idall Glotld HI2 AHRIU]
YYIGER & § SH ? Ololld duid GlofldHi S&dIg ASIUIR—AE UG
AR AAdId &dll § SH ? dH dildl] Jaield AesRlall SRET
glciofl Clofld oladd & 5 SH? d oisid GiRAIYU Gaidd]
dsRoll Aecldl  AdiAi 2419 dl, ARl AesiRloll ol
SRET WRUIRAolIGolo] ASHIA A Vil AASAHIAH] A H20
oRE &ldig] WRAR &g oefl. wHiH GWISA duRld AIBEldf]
yailoflell vRIla asAlRdlel sAgd]l AR a8l 241 AN
AHRIlall SIE [ores101%] ¢l ScRioll SR &ldall Glofld Clold 8,
ddl drel Gw 1d]l sl Ao o], 21 siH6ll AR edR|
Hiotdlof] oTeafl vty A Ado] Sl S 3¢ 81y AdI diRRl GWR
1] ASIA AH ol 814, Alolld &Ad] 851sd Sial s8UIRM A i)
BWRsd &slsdlal daidi Adl, 2l SIHHI Aeldd AH2 uSd
WIdioll AIER  dHY GUASA AHA UUld @i ddl, AAdl
[clefa Gur 41dl sl dd oiefl § 41 siall AR claily
quid Sloliddl ASORIE digal (ovsIN] 2Hal Hiotdlefl el
AudR  d  Ad  uUdiddl  &dl. Al ARNHIRI]
o ARIU A1 AisOdial U AJHIY YAl ofl &Y, AR
a [o1eln BRAlal ©ls] sl 2B y1, d AN HEI of.Q ofl [a1f
aisRHI Al cuRiall (A1 eldHl oflAd HYxoioll gsH SAIHI
219 8,
AIu3] g8
(1) 21 siHel AR dlugiir  RuiHdId

CNUGEIENE (5.U1.5150]] sAH—Rw< ()
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AHouyd Rl €s  2eldid]l  sdyd—2E, 339,
33¢,30%() a¥l Ad.dlAsedll saxn - v,
1T YXGHoll (241Ul ailoll SIA YIdlall 241D [o1ETY

gud] 915 ysdlofl §SH SAIHI 2419 8.

(R) [sloic Uil sisdl  sAH-w39(s)
AHodd Al SIHoll ARIIA 31.U,000/- (15 3
Ui &%R Y1) ofl AeeR ¥ilol a2l ded] % 28Hal| ¥Id

%1lol 2% SAlall §SH SAUIHI 2419 B.

&sH A% diRlu 22 Hl HIg 2A121Re, Adl 02§ dil A% yjcd

AEIAdAH] did], dictanid] «182 sal.

diflul 129/ 0¢ /2039 (AAvgHR 5.u2d)
AlRAE ofle1 5] A1g.9yslMud AXlRe
AlRAE

(sls of.%¥—02329)



