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IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

R/CRIMINAL APPEAL NO. 1360 of 2011
DALAPATBHAI RAMESHBHAI VASAVA
Versus
STATE OF GUJARAT

Date : 22/06/2020
27. On appreciating the oral evidence of the
injured witnesses, it is clearly found that every
witness has emphasized on the fact that
tempo was being driven at a high speed
and due to that driver has lost control
over tempo near the place of occurrence.
At this juncture, it is worthwhile to refer to the
decision of Honourable Apex Court in the case
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of Mrs.Shakila Khader And Ors. vs
Nausheer Cama And Ors. Reported in AIR
1975 SC 1324,(1975) 4 SCC 122, wherein it
was observed that main criteria for
deciding whether driving which relate to
accident was rash and negligent is not
only the speed but the width of the road,
density of the traffic etc. Further in the case of
State of Karnataka v. Satish (supra),

the Honourable Supreme
Court has held that merely because truck
was being driven at a “high speed”does
not bespeak of either “negligence”
or‘rashness” by itself. “"High Speed” is a
relative term and criminality is not to be
presumed subject of course to some
statutory exceptions. In absence of any
material on record, no presumption
of‘rashness” or “negligence” could be
drawnby invoking the maxim “ras ipsa
locutar”.

State of Gujarat V/s Mahmad Sarif Umar Gajal
Muslim,
G.L.H. 2007(3) 561,

A scrutiny of the evidence broughton record by
the prosecution as reproduced herein above,
reveals that what has been brought on record
is the fact that an accident took place, that the
accused was driving the tempo, the deceased
persons were coming on a bicycle which
dashed against the tempo on the righthand
side, they sustained injuries and later
succumbed to them. A cumulative scrutiny of

the entire evidence on record does not point
towards rash and negligent driving on the part of

the accused. As has been held in state of
Gujarat vis Dr Maltiben Valjibhai shah
(Supra) to constitute an offence under
section 304—A of the Indian penal code, it is
necessary for the prosecution to etstablish

that the act of the accused is rush or
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negligent and by such act the death has
occurred and that act does not amount to
culpable homicide. { PARA : 16 }
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