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AAULIA dAL Y AN €Al YAAB 1 s1-0 AN 2uian
Slal 9dl A2 2 YAUBA-AL 512 5 W2 €1y Wan -l
duy s s 2Rl sAWE s d2q-u [@Qeant 2 si$ waal
2% 534 89 a-ll awmn-dl 54 2uda 9 A4 d R [@Qan 58 waal
2% 2da 2l un, 20AUL WDl HAL dA QAU S1AdL Sl
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duy 2 519 Widi-it WS w2t aud4s12s edidsl ypasi ua
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WS 2u0a A5 ud sul siea-dl AAA 619l AA A Slal ¢9dl dvil LR AS

5N A su-ll SRWAA A 4 Qlad YAR A 9. N, 2
s1 dra-u sRagl earrn vidi-it yaaell gia-l -l sl gladl e 5lsa
waR s34 9. aun, AR sRadl widaru ypael 9 ndlsing
g22u-2 sedl 5an—13¢ HFGI-L QAL il WS AN SNAASAAAL
ydl Sdl YAAL % SAUL dda &ild AR A s sladil
AR d wyer-l Al s34 slard W+l asia du 9. @ ;A -u.

%A 81 51E €Al Special Criminal Application No. 4194 / 2014,

Mukeshbhai Ishwarbhai Prajapati Vs. State of Gujarat -l A$LE1HL YA—¢

U S 2uda Al Lan dal d A woor 9.

"Yet again in a recent pronouncement of the

Supreme Court of India of Indian Banks
Association and Others and Union of India and
others (2014) 5 SCC 590, the Supreme Court
reiterated the position of law explaining that
under section 145 of the Act, the complainant
can give his evidence by way of an affidavit and
such affidavit shall be read in evidence in any
inquiry trial and other proceeding in the Court,
which makes it clear that complainant is not
required to examine himself twice i.e. one after

filing the complaint and one after summoning
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AR

of the accused. The court further explained that
the affidavit and the documents filed by the
complainant along with the complaint for
summoning stage and the post summoning

stage. In other words, there is no necessity to

recall and re-examine the complainant after

summoning the accused, unless the

Magistrate passes a specific order as to why

the complainant is to be recalled. Such an
order is to be passed on an application made

by the accused or under section 145(2) of

the Act suo motu by the court."
@ WAAAUA Sla-il SAU AFUA eaul danl 2ud di,
s11 sra-i JURITL 51 aua GuRad :8al x4 d [Bad d2id sia-n
2usAd Al [Qodl datid gRuaaini 2uda 9. R s sH sla-it
AL ear A-L so1a v 2l i 21 510 AU Yldl-l A s
wRLdL slaid e s34 1l dur sRwdl el wiadl alodie
U+l AdWA-L YAAL Y 534§ duy edF]l YAUAL U
Widi-l AdwiA- ARIEUNA ANAAZY % sAUL 2dd 6,
Al daiia sk 20 sd Al a3 wel cianl 2uaadll sis
sl € dL ], R 3 20 513 0L el 1% suuanl
2d. 2 20 510 A earn wid sRAE Gaz awa saL uiddl

glal susid 518 2191 2unal 2uda 4dl.aqui uneR adl
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Aeldal Astel S.ut-Loll-u [@Q.aQlawa w4 ol uliea AIR

2001 SC 2895 ai 1A uyoi-il [Aeaid walua s3a 6.

Negotiable Instrument Act S.138, 139, 118 -
Cheque dishonour complaint — Burden of
proving that cheque had not been issued for any
debt or liability — Is on the accused -

Denial/Averments in reply by accused are not

sufficient to shift burden of proof on to the

complainant — accused has to prove in trial by

leading cogent evidence that there was no debt
or liability.
WU GuAsd ASIEL dAR Adl wa AR gasieldl
9 5 da a9 530 A el3sd wslld sdl ud 5 dal sl wdl
st 3l dldar 4l x4 d-u ear W2 As 2uda dl. AR
st Al yp A Y s34 4 €IS AL A 8hlsd 358 uR adl
asa 4l § da sl wAdl siS 3N dlda 9l 3 £q -l 20un
BuAsd ASIEL STALE AL HEE U WA AU 9 dd 2 Aelddsd sl

AUUR Hig 9.

sla-t -t 3584 end Al dud di 2 sH1d ARl Rden

sigerdl 51dAd gAR AN san—3uq 2x-ad Alanl 2uda
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S Y

8 Rl aadl slacsla s end damd 2ud di d -l wogs 9.
When in a summons-case the accused appears or is brought
before magistrate, the particulars of the offence of which he

is accused shall be stated to him, and he shall be ask

whether he pleads guilty or has any defence to make, but

it shall not be necessary to frame a formal charge.

2w 510 BUASd s1ucLfla Flaras el danl 2ud dl
g1 AN-A e AU ARidl WlkZe AR S1XR WA
5 daid &1 sl 2ud cu? 2RI d2i-dl wd- susu-l
[Qorai-l 2@ sl 244 dul d2a 20 AL S61a AR 8 Al
dl At U A-UHL Widi-l 51 orad s WidL 9§ 3 ? d wwedl
S 8. i BUAsd siAclfle FAUS Ll dani ud dl
d 3rad o euwaHi adwddl . uAR ML W S
RAMA d2il i 2ugaa -l [Qadidl d2id e 530 d2a
AL S61A AL AL 9 § U ? d suetd AL waidl 8 9. gl
oflosl euatl el daril 2ud di d usRd Al widil slua %
SALUL G 55U 7 AR 2u 514 s[Rwel el B A5 uuani 2uda
8 d As seAU sl WS sa1 W3 AL dl SIS FasEdl
MEL $AL AL VUYAUL 2UAA 1 Sl d AU 84l5dl YR sl

gABEd] 2l MR € 8. duy unelR AAn s1¢ LR Hiten

P. Dalal V/s. Bratindranath Banerjee (2001) 6 SCC 16 -u

At wAud [Aeaidl end dai :

In other words, proved the facts required to

form the basis of a presumption of law exists,
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no discretion is left with the court but to drawn
the statutory conclusion, but his does not
preclude the person against whom the
presumption is drawn from rebutting it and
proving the contrary. A fact is said to be proven
when, “ after considering the matters before it,
the court either believes it to exist, or considers
its existence so probable that a prudent man

ought, under the circumstances of the particular

case, to act upon the supposition that it exists”.
Therefore, the rebuttal does not have to be

conclusively established but such evidence must
be adduced before the court in support of the
defence that the court must either believe the
defence to exist or consider its existence to be

reasonability being that of the 'prudent man”

2, SIFeldl SN ARWD sanu—=vur yya 2
S0 AU LAl Widi-dl 6lALd AL WAL Sl A8 saAnl
wdd ldl oug, 2 5H sRWE e B Asl 2waR ad swa-
sRuie e1vd saUl 20dd 9 d A% A2 e SIS SLAEA/U e 42
vl dd 1 edl 3 sRWE wd 518 ed 1 ed, d dun eflsdl
a1 sl gaaserdl 2undl-u 02 8 9. duy -unerk alu sid

eqlA widi-t AIR 2014 SC 2528, Indian Bank Association and

Others Vs. Union of India and others -l A51E11l 2udd
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mGsaus naol AR ARAM s1redl s1dddl AlRadl san—ua
oot Rdenl widrdl i susiuddl $+512 53, i AR
Uldi-ll 6Ald 18R 5al-L € 9. uId U S1H AVl el vidi-l
ol F1e sl W2 s sl sl 2uda dl. um
sl ara 2RAl d2i-l il sidadldl wlkasu: gl vai
d2ia 2uaRd A-uni sl W2 €1 QA ua wde s34 -l
AR A 8dlsd 4 cudlal yaa ndlflan san 11¥ wye uAdl
[Qzea 2 53 asia 9 3, 20 514 dai-l wd 2ugfad a-u-u s
WA G316 S+512 sl R 6l 518 AMa s W2 518 yaal €l
S,

21U, BuAsd 4l Aatdlaioig S22 vse-l san

—13¢ M2 2UAWS dedl YAR sAUUL sRwEl asn ad €ia
A} sigeldl sdAdl ARAADN san—u1 u»ad 20 sd la-u
Rl el 2 AL s61a AU 2udd 4 gl 1yud [Rdeq
AUl 2udd 9, dail el i Mdeanl sia- A w2 didi-il
GALA $AL HIAAL Slald FRuadinl suda 4. 2un, ol 2uAdl earl
d20-0l - uaRd A-Hl Yidi-dl A1 AL AiAdL 1A d YAl
Ry sAlll § ALIESAl-U YAAL UssIRA Ui giall gasied]
A 61l 28 6. 20 510 0RAML el FL Uldil s AL
Hodl sla 3 adisuedl 2 eflsdl e AUl uda €in

dl dutadl #iddl €l dl d sustd $i6 20291 2udl x4 d2tid yaa

w2 snalaant 2uda 4l cul u s slaqn wden waal

A\ AN N\ e

ARIMIA SIS 2uagusdl 8 § SH ? A4 ddL 2 ARLESAl-]

Y N\

SSlsdid Gaz auln W2 sicaat 1idt 9 5 1 ? 4 el g
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e ddi d 1A woor 6.

€l FaiMNAng §-22 A2 A2l san—1¥u(R)

(zz) The court may, if it thinks fit, and shall, on the

application of the prosecution or the accused,

summons and examine any person giving evidence

on the affidavit as to the facts contained therein.

AN, GuAsd AR sian sRuAADN san—a1¥uR)

w-qd ol dil sRAEl ekl 2 wRdl Aldie-undl 2% AUl

wdd 9 d-ll eflsdl xad Gaz awa-it weandl wisial
AL 1A dl datia ARis-nA-ll a2 awn sa1 W2 xR
2l A3 9. uid 2w s dAl e sian sRadldl Gaz
AMIA 524l WAL Slal susid 518 2% >una . sun, su
s sra-i 2l sRadl-u yaad ofl4 wisndl e lda
9. 2N, ddlil Ba2 dwid s W dadl wad 518 aua
Slad [Q3ea-d s a8 a3 du 9.9441 U susld UHER
[Beedl euSsidxt Ambica Plastopack Pvt Ltd & Anr vs
State & Anr sCRL.M.C. No. 2698 of 2011, Crl. M.A.
Nos. 9619 of 2011 & 1468 of 2013)(2013 O
Supreme(Del) 1447) -u sid €l ddudlxna $=2u-e

ssedl san—13¢ suul Wl sidA 2 ula vl
9 d @dd [Bau Rea 2uia 9.9 [RwlAga 1A woor 9.

4.4.2 The witnesses i.e. the complainant or other
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witnesses can be recalled only when accused makes an

application and this application must disclose the reason
why accused wants to recall the witnesses and on what

point witness is to be cross examined.

4.4.3 When it is within the special knowledge of the
accused as to why he is not to face trial under Section
138 N.I. Act, he alone has to take the plea of defence and
burden cannot be shifted to complainant. There is no
presumption that even if an accused fails to bring out his

defence, he is still to be considered innocent.

4.4.4 If an accused has a defence against dishonour of
the cheque in question, it is he alone whoknows the
defence and responsibility of spelling out this defence to
the court and then proving this defence is on the

accused.

4.4.5 The proper procedure to be followed by Magistrate
is that soon after summoning, the accused must be asked

to disclose his defence and his plea should be recorded.

4.4.6 Where an accused takes no defence and simply
says "I am innocent", there is no reason for the
Magistrate to recall the complainant or witnesses during
summary trial and the evidence already given by the

complainant has to be considered sufficient and the trial

court can ask the accused to lead his evidence in defence
on the plea of innocence as the evidence of the

complainant is already there.
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4.5 In a summary trial, a complainant or his witness
cannot be recalled in the court for cross examination only

for the sake of pleasure

4.5.1 Once the complainant has brought forward his case
by giving his affidavit about the issuance of cheque,
dishonour of cheque, issuance of demand notice etc., he
can be cross examined only if the accused makes an
application to the court as to on what point he wants to

cross examine the witness(es) and then only the court
shall recall the witness by recording reasons there to.

5 Conclusion The summary trial procedure to be
followed for offences under Section 138 of Negotiable

Instrument Act, 1881 would thus be as under:

5.1 On the day complaint is presented, if the complaint is
accompanied by affidavit of complainant, the concerned
Magistrate shall scrutinize the complaint and documents
and if commission of offence is made out, take
cognizance and direct issuance of summons of accused,

against whom case is made out.

5.2 If the accused appears, the Magistrate shall ask him
to furnish bail bond to ensure his appearance during

trial and ask him to take notice under Section 251

Cr.P.C. and enter his plea of defence and fix the case for
defence evidence, unless an application is made by an

accused under Section 145(2) of N.I. Act for recalling
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a witness for cross examination on plea of defence.
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139.1[ Presumption in favour of holder:-It shall be

presumed, unless the contrary is proved, that the

holder of cheque received the cheque of the nature
referred to in section 138 for discharge, in whole or in

part, or any debt or other liability]
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138. Dishonour of cheque for insufficiency, etc. of fund in
the account, Where any cheque drawn by a person on an
account maintained by him with a banker for payment of
any amount of money to another person from out of that
account for the discharge, in whole or in part, of any debt
or other liability, is returned by the bank unpaid, either
because of the amount of money standing to the credit of
that account is insufficient to honour the cheque or that it

exceeds the amount arranged to be paid from the account

by an agreement made with that bank, such person shall

be deemed to have committed an offence and shall
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without prejudice to any other provision of this Act, be

punished with imprisonment for 2[a term which may
extend to two year] or with fine which may extend to

twice the amount of the cheque, or with both.
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Rameshan and Anr. Reported in 2009 Cr. L. J. 1703 %l

AUUER AELAd ealRL (A ool Reaid walld sl 2uda 9.

“Negotiable Instrument Act S.138 - Person
convicted of offence u/s 138 it is not expedient to
release him on probation u/s. 4(1) of Probation

of Offenders Act.

U GUASd ASIEL LU Adl wa 2Rl WA 208 215 -3A

M52 A A 2uual ~lld gaudl 9.

6d uat GuRaa wa ¥ 3 U gl SNewdui
R asARa AL AsiEL AA- Aelad LRl He 53
AsiA 3 3u ? d A AAUER ABAd aFsiEL Asiel Sraen
Qrieud 3 @, @2 2Ais yyAnd, WMaa Bllva

Arfldad(safla) 4. ©113/2015 ¢5u Adlv 20/02/2019

eqid ddl 33 9.2l UHEIR A%A 815517 sAdd 9 § 2w

A AUL A asAlad spadl AsEL %1 53 asia 9,
A AR san—r1¢(R) 2dd Ayl adlaar w2 ol gl

alns AR 51713l 514NN AR A 2i-ad 51 asia dn 9. adl



(:3)

RS

BuRAsd AsIEL sRAE uAd HEEIU AL AU O dQ 20 AE1Ad id]

AUUR | ¢.

U, GUAsd AAM 20l 20RAWNA asfla sadl A yoor-l

Ul g5 SAUL 204 €9,

Il & $ % ||

~

A sl Al HBAMIY ey 0113,28.495dId,

2131414, 241[&Aa1RIAR1I H[E UIA di.al5y1E, . WSl

Gallia widle: 53l san—uu(R) 21-ad 4l Laudlring $=2i-2

ssedl sau—13¢ uror-u [RBanwa sl asAMaid sudl

04 (As ) ad«fl el Se-l XL g 51 AU 204 9.

ARAUA 51718 SN AR WD sau—3u9 vl sRAEA A0

U ded 5 . 1,_/Y,000/— (3§ 3l As divi yRA1y

812 W) ANdR dld Asdl udldl 51 sl 2ud 9. %l

il A 25U T Asaqnl s onu diag 2 (o )

WAl wdl sedl Al gsu s wud O,

sigeldl sIdAdl AR AN san—3¢3 vi-ad 2u astet-l wwRa 154
2141 4 [ yed wdl wisdl

AE ASIEL 18R $AL A AW asAA sA AUl 2udd d and

1A A AME1ad ANA 1y 1 1A 51Tl 51U AR san
— ¥1¢ wrad du- A% Adadl S Al Aelad AnE 1R

...



..9...

Avial ¢33 €1y, 517edl S AR san—90 2i-ad 2uAMl

[Q3eq o4 1l c@las dide steaudl g 54 ST 2ud .

AEE ASIEL 2FAY dIFIU 9 HIB AL23612 Ak 01 AY
vieell Aelaani A8 sal.

dl.R9/o0e /R0« (d1. 24.2841 )
AIRIE. A1 Asld Als ¥Ysl. AMR2e,
AIRIE.

SIS 60l ¥.%.0909%



