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Section - 34 :— Procedure in case of commission of offence by child
and determination of age by Special Court:-

(1) Where any offence under this act is committed by a child,
such child shall be dealt with under the provisions of Juvenile
Justice (Care & Protection) Act, 2002

(2) If any question arises in any proceedings before the
Special Court whether a person is a child or not, such
question shall be determined by the Special Court after
satisfying itself about the age of such person and it shall
record in writing its reasons for such determination.

(3) No order made by the Special Court shall be deemed to be
invalid merely by any subsequent proof that the age of a
person as determined by it under sub-section(2) was not the
correct age of that person.

(]9) Al A(Bici0l SAH—3v Hi SAIHI AHA1Ad] 21 HofRAR
RIR SIY QUSd (NS B § 34 d U B IR AEIAD %RI GllNSall GHR
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"20. On the issue of determination of age of a minor, one only
needs to make a reference to Rule 12 of the Juvenile Justice
(Care and Protection of Children) Rules, 2007 (hereinafter
referred to as the 2007 Rules). The aforestated 2007 Rules
have been framed under Section 68(1) of the Juvenile Justice
(Care and Protection of Children) Act, 2000. Rule 12 referred
to hereinabove reads as under:

“12. Procedure to be followed in determination of Age.?

(1) In every case concerning a child or a juvenile in
conflict with law, the court or the Board or as the case
may be the Committee referred to in rule 19 of these
rules shall determine the age of such juvenile or child or
a juvenile in conflict with law within a period of thirty
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days from the date of making of the application for that
purpose.

(2) The court or the Board or as the case may be the
Committee shall decide the juvenility or otherwise of the
juvenile or the child or as the case may be the juvenile in
conflict with law, prima facie on the basis of physical
appearance or documents, if available, and send him to
the observation home or in jail.

(3) In every case concerning a child or juvenile in
conflict with law, the age determination inquiry shall be
conducted by the court or the Board or, as the case may
be, the Committee by seeking evidence by obtaining —

(@) (i) the matriculation or equivalent certificates, if
available; and in the absence whereof;

(ii) the date of birth certificate from the school (other
than a play school) first attended; and in the absence
whereof;

(iii) the birth certificate given by a corporation or a
municipal authority or a panchayat;

(b) and only in the absence of either (i), (ii) or (iii) of
clause (a) above, the medical opinion will be sought
from a duly constituted Medical Board, which will
declare the age of the juvenile or child. In case exact
assessment of the age cannot be done, the Court or the
Board or, as the case may be, the Committee, for the
reasons to be recorded by them, may, if considered
necessary, give benefit to the child or juvenile by
considering his/her age on lower side within the margin
of one year. and, while passing orders in such case shall,
after taking into consideration such evidence as may be
available, or the medical opinion, as the case may be,
record a finding in respect of his age and either of the
evidence specified in any of the clauses (a)(i), (ii), (iii) or
in the absence whereof, clause (b) shall be the conclusive
proof of the age as regards such child or the juvenile in
conflict with law.

(4) If the age of a juvenile or child or the juvenile in
conflict with law is found to be below 18 years on the
date of offence, on the basis of any of the conclusive
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proof specified in sub-rule (3), the court or the Board or
as the case may be the Committee shall in writing pass
an order stating the age and declaring the status of
juvenility or otherwise, for the purpose of the Act and
these rules and a copy of the order shall be given to such
juvenile or the person concerned.

(5) Save and except where, further inquiry or otherwise
is required, inter alia, in terms of section 7A, section 64
of the Act and these rules, no further inquiry shall be
conducted by the court or the Board after examining and
obtaining the certificate or any other documentary proof
referred to in sub-rule (3) of this rule.

(6) The provisions contained in this rule shall also apply
to those disposed off cases, where the status of juvenility
has not been determined in accordance with the
provisions contained in sub-rule(3) and the Act, requiring
dispensation of the sentence under the Act for passing
appropriate order in the interest of the juvenile in conflict
with law.”

Even though Rule 12 is strictly applicable only to
determine the age of a child in conflict with law, we are
of the view that the aforesaid statutory provision should
be the basis for determining age, even for a child who is
a victim of crime. For, in our view, there is hardly any
difference in so far as the issue of minority is concerned,
between a child in conflict with law, and a child who is a
victim of crime. Therefore, in our considered opinion, it
would be just and appropriate to apply Rule 12 of the
2007 Rules, to determine the age of the prosecutrix VW-
PW6. The manner of determining age conclusively, has
been expressed in sub-rule (3) of Rule 12 extracted
above. Under the aforesaid provision, the age of a child
is ascertained, by adopting the first available basis, out of
a number of options postulated in Rule 12(3). If, in the
scheme of options under Rule 12(3), an option is
expressed in a preceding clause, it has overriding effect
over an option expressed in a subsequent clause. The
highest rated option available, would conclusively
determine the age of a minor. In the scheme of Rule
12(3), matriculation (or equivalent) certificate of the
concerned child, is the highest rated option. In case, the
said certificate is available, no other evidence can be
relied upon. Only in the absence of the said certificate,



40 2U. UIsA] 34 ol. 5 /0%

Rule 12(3), envisages consideration of the date of birth
entered, in the school first attended by the child. In case
such an entry of date of birth is available, the date of
birth depicted therein is liable to be treated as final and
conclusive, and no other material is to be relied upon.
Only in the absence of such entry, Rule 12(3) postulates
reliance on a birth certificate issued by a corporation or a
municipal authority or a panchayat. Yet again, if such a
certificate is available, then no other material whatsoever
is to be taken into consideration, for determining the age
of the child concerned, as the said certificate would
conclusively determine the age of the child. It is only in
the absence of any of the aforesaid, that Rule 12(3)
postulates the determination of age of the concerned
child, on the basis of medical opinion.

21. Following the scheme of Rule 12 of the 2007 Rules, it is
apparent that the age of the prosecutrix VW - PW6 could not
be determined on the basis of the matriculation (or equivalent)
certificate as she had herself deposed, that she had studied
upto class 3 only, and thereafter, had left her school and had
started to do household work. The prosecution in the facts and
circumstances of this case, had endeavoured to establish the
age of the prosecutrix VW-PW6, on the next available basis, in
the sequence of options expressed in Rule 12(3) of the 2007
Rules. The prosecution produced Satpal (PW4), to prove the
age of the prosecutrix VW — PW6. Satpal (PW4) was the Head
Master of the Government High School, Jathlana, where the
prosecutrix VW - PW6 had studied upto class 3. Satpal (PW4)
had proved the certificate Exhibit-PG, as having been made on
the basis of the school records indicating, that the prosecutrix
VW - PW6, was born on 15.5.1977. In the scheme
contemplated under Rule 12(3) of the 2007 Rules, it is not
permissible to determine age in any other manner, and
certainly not on the basis of an option mentioned in a
subsequent clause. We are therefore of the view, that the High
Court was fully justified in relying on the aforesaid basis for
establishing the age of the prosecutrix VW — PW6. It would
also be relevant to mention, that under the scheme of Rule 12
of the 2007 Rules, it would have been improper for the High
Court to rely on any other material including the ossification
test, for determining the age of the prosecutrix VW-PW6. The
deposition of Satpal-PW4 has not been contested. Therefore,
the date of birth of the prosecutrix VW - PW6 (indicated in
Exhibit P.G., as 15.7.1977) assumes finality. Accordingly it is
clear, that the prosecutrix VW-PW6, was less than 15 years
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old on the date of occurrence, i.e., on 25.3.1993. In the said
view of the matter, there is no room for any doubt that the
prosecutrix VW - PW6 was a minor on the date of occurrence.
Accordingly, we hereby endorse the conclusions recorded by
the High Court, that even if the prosecutrix VW-PW6 had
accompanied the accused-appellant Jarnail Singh of her own
free will, and had had consensual sex with him, the same
would have been clearly inconsequential, as she was a minor."
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SECTION: 94

PRESUMPTION AND DETERMINATION OF AGE

(1) Where, it is obvious to the Committee or the Board, based on
the appearance of the person brought before it under any of the
provisions of this Act (other than for the purpose of giving
evidence) that the said person is a child, the Committee or the
Board shall record such observation stating the age of the child
as nearly as may be and proceed with the inquiry under section
14 or section 36, as the case may be, without waiting for further
confirmation of the age.
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(2) In case, the Committee or the Board has reasonable grounds
for doubt regarding whether the person brought before it is a
child or not, the Committee or the Board, as the case may be,
shall undertake the process of age determination, by seeking
evidence by obtaining -

(i) the date of birth certificate from the school, or the
matriculation or equivalent certificate from the concerned
examination Board, if available; and in the absence thereof;

(ii) the birth certificate given by a corporation or a municipal
authority or a panchayat;

(iii) and only in the absence of (i) and (ii) above, age shall be
determined by an ossification test or any other latest medical
age determination test conducted on the orders of the
Committee or the Board:

Provided such age determination test conducted on the order
of the Committee or the Board shall be completed within
fifteen days from the date of such order.

(3) The age recorded by the Committee or the Board to be the
age of person so brought before it shall, for the purpose of this
Act, be deemed to be the true age of that person.
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Section 11.Sexual harassment.

A person is said to commit sexual harassment upon a child when such

person with sexual intent,--

(i) utters any word or makes any sound, or makes any gesture or
exhibits any object or part of body with the intention that such word
or sound shall be heard, or such gesture or object or part of body
shall be seen by the child; or

(ii) makes a child exhibit his body or any part of his body so as it is
seen by such person or any other person; or

(iii) shows any object to a child in any form or media for
pornographic purposes; or

(iv) repeatedly or constantly follows or watches or contacts a child
either directly or through electronic, digital or any other means; or
(v) threatens to use, in any form of media, a real or fabricated
depiction through electronic, film or digital or any other mode, of
any part of the body of the child or the involvement of the child in a
sexual act; or

(vi) entices a child for pornographic purposes or gives gratification

therefor.
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Explanation-Any question which involves '[sexual intent" shall be a

question of fact.

Section 12.Punishment for sexual harassment.

Whoever, commits sexual harassment upon a child shall be punished
with imprisonment of either description for a term which may
extend to three years and shall also be liable to fine.

(¥) qyHi 21 s13 AR [A1ey UIsA A8 ofl SAH 1¢ YXGloll Il
sUloll AU B. F SAH ol Y B,

Section-18. Punishment for attempt to commit an offence

Whoever attempts to commit any offence punishable under this Act or
to cause such an offence to be committed, and in such attempt, does
any act towards the commission of the offence, shall be punished with
imprisonment of any description provided for the offence, for a term
which may extend to one-half of the imprisonment for life or, as the
case may be, one-half of the longest term of imprisonment provided
for that offence or with fine or with both.
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"i. While appreciating the evidence of a witness, the
approach must be whether the evidence of the witness read as
a whole appears to have a ring of truth. Once that impression
is formed, it is undoubtedly necessary for the Court to
scrutinize the evidence more particularly keeping in view the
deficiencies, drawbacks and infirmities pointed out in the
evidence as a whole and evaluate them to find out whether it is
against the general tenor of the evidence given by the witness
and whether the earlier evaluation of the evidence is shaken as
to render it unworthy of belief.

ii. If the Court before whom the witness gives evidence had
the opportunity to form the opinion about the general tenor of
evidence given by the witness, the appellate court which had
not this benefit will have to attach due weight to the
appreciation of evidence by the trial Court and unless there are
reasons weighty and formidable it would not be proper to
reject the evidence on the ground of minor variations or
infirmities in the matter of trivial details.

iii. When eye-witness is examined at length it is quite possible
for him to make some discrepancies. But courts should bear in
mind that it is only when discrepancies in the evidence of a
witness are so incompatible with the credibility of his version
that the Court is justified in jettisoning his evidence.

iv. Minor discrepancies on trivial matters not touching the core
of the case, hyper technical approach by taking sentences torn
out of context here or there from the evidence, attaching
importance to some technical error committed by the
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investigating officer not going to the root of the matter would
not ordinarily permit rejection of the evidence as a whole.

v. Too serious a view to be adopted on mere variations falling
in the narration of an incident (either as between the evidence
of two witnesses or as between two statements of the same
witness) is an unrealistic approach for judicial scrutiny.

vi. By and large a witness cannot be expected to possess a
photographic memory and to recall the details of an incident.
It is not as if a video tape is replayed on the mental screen.

vii. Ordinarily it so happens that a witness is overtaken by
events. The witness could not have anticipated the occurrence
which so often has an element of surprise. The mental
faculties therefore cannot be expected to be attuned to absorb
the details.

viii. The powers of observation differ from person to person.
What one may notice, another may not. An object or
movement might emboss its image on one person's mind
whereas it might go unnoticed on the part of another.

ix. By and large people cannot accurately recall a conversation
and reproduce the very words used by them or heard by them.
They can only recall the main purport of the conversation. It is
unrealistic to expect a witness to be a human tape recorder.

x. In regard to exact time of an incident, or the time duration
of an occurrence, usually, people make their estimates by
guess work on the spur of the moment at the time of
interrogation. And one cannot expect people to make very
precise or reliable estimates in such matters. Again, it depends
on the time-sense of individuals which varies from person to
person.

xi. Ordinarily a witness cannot be expected to recall accurately
the sequence of events which take place in rapid succession or
in a short time span. A witness is liable to get confused, or
mixed up when interrogated later on.

xii. A witness, though wholly truthful, is liable to be over
awed by the court atmosphere and the piercing cross
examination by counsel and out of nervousness mix up facts,
get confused regarding sequence of events, or fill up details
from imagination on the spur of the moment. The sub-
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conscious mind of the witness sometimes so operates on
account of the fear of looking foolish or being disbelieved
though the witness is giving a truthful and honest account of
the occurrence witnessed by him.

xiii. A former statement though seemingly inconsistent with
the evidence need not necessarily be sufficient to amount to
contradiction. Unless the former statement has the potency to
discredit the later statement, even if the later statement is at
variance with the former to some extent it would not be
helpful to contradict that witness."
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