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118. Presumptions as to negotiable instruments. Until the contrary is
proved, the following presumptions shall be made:
(a) of consideration. that every negotiable instrument was made or drawn
for consideration, and that every such instrument, when it negotiated
endorsed, has or been accepted, transferred, negotiated or was endorsed,
accepted, transferred for consideration;
(b) as to date that every negotiable instrument bearing a date was made or

drawn on such date;
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(c) as to time of acceptance that every accepted bill of exchange was

accepted within a reasonable time after its date and before its maturity;

(d) as to time of transfer. that every transfer of a negotiable instrument was

made before its maturity;

(e) as to order of endorsements appearing upon a negotiable instrument

were made in the order in which they appear thereon;

(f) as to stamp that a lost promissory note, bill of exchange or cheque was

duly stamped;

(g) that holder is a holder in due course that the holder of a negotiable

instrument is a holder in due course: Provided that, where the instrument

has been obtained from its lawful owner, or from any person in lawful

custody thereof, by means of an offence or fraud, or has been obtained

from the maker or acceptor thereof by means of an offence or fraud, or for

unlawful consideration, the burden of proving that the holder is a holder in

due course lies upon him.

139. Presumption in favour of holder. It shall be presumed, unless the
contrary is proved, that the holder of a cheque received the cheque, of the
nature referred to in section 138, for the discharge, in whole or in part, of any

debt or other liability.
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The use of the phrase "until the contrary is proved" in Section
118 of the Act and use of the words "unless the contrary is proved" in
Section 139 of the Act read with definitions of "may presume" and
"shall presume" as given in Section 4 of the Evidence Act, makes it at
once clear that presumptions to be raised under both the provisions are
rebuttable. When a presumption is rebuttable, it only points out that the
party on whom lies the duty of going forward with evidence, on the
fact presumed and when that party has produced evidence fairly and
reasonably tending to show that the real fact is not as presumed, the
purpose of the presumption is over. The accused in a trial under
Section 138 of the Act has two options. He can either show that
consideration and debt did not exist or that under the particular
circumstances of the case the non-existence of consideration and debt
i1s so probable that a prudent man ought to suppose that no
consideration and debt existed. To rebut the statutory presumptions an
accused is not expected to prove his defence beyond reasonable doubt
as is expected of the complainant in a criminal trial. The accused may
adduce direct evidence to prove that the note in question was not
supported by consideration and that there was no debt or liability to be
discharged by him. However, the court need not insist in every case
that the accused should disprove the non-existence of consideration
and debt by leading direct evidence because the existence of negative

evidence 1s neither possible nor contemplated. At the same time, it is
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clear that bare denial of the passing of the consideration and existence
of debt, apparently would not serve the purpose of the accused.
Something which is probable has to be brought on record for getting
the burden of proof shifted to the complainant. To disprove the
presumptions, the accused should bring on record such facts and
circumstances, upon consideration of which, the court may either
believe that the consideration and debt did not exist or their non-
existence was so probable that a prudent man would under the
circumstances of the case, act upon the plea that they did not exist.
Apart from adducing direct evidence to prove that the note in question
was not supported by consideration or that he had not incurred any
debt or liability, the accused may also rely upon circumstantial
evidence and if the circumstances so relied upon are compelling, the
burden may likewise shift again on to the complainant. The accused
may also rely upon presumptions of fact, for instance, those mentioned
in Section 114 of the Evidence Act to rebut the presumptions arising
under Sections 118 and 139 of the Act. The accused has also an option
to prove the non- existence of consideration and debt or liability either
by letting in evidence or in some clear and exceptional cases, from the
case set out by the complainant, that is, the averments in the complaint,
the case set out in the statutory notice and evidence adduced by the
complainant during the trial. Once such rebuttal evidence is adduced.
and accepted by the court, having regard to all the circumstances of the
case and the preponderance of probabilities, the evidential burden
shifts back to the complainant and, thereafter, the presumptions under
Sections 118 and 139 of the Act will not again come to the

complainant's rescue.
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AER SIUEIHI A1l oAUl JURIYD VA SAUI VIl YRIRICH] &g sl
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Usdl Ul &g €lal Adl A1dl SAHI AR U gdl Al ol A il

AHIYH] £V AA 2ol dISlall Aslol cyu i [AI11 25l 28 d Hi2 ARG 24

16 OF 20



C.C.NO. 248-2025

salofl edla sAluieua dsedl A A1dd 8. U3d, &ldall ol A AHIYal
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9ol & Aol d UiSIRall 2idId [Eclol A S B,
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BUASA YSIEl Y¥H £S SAIg] 3lofl EIEdal oINS lig otefl.
(s.%) GRAR AR A1Aall 1AM 2ol AIfAAd &JAA &Y ol AR
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SHEdIHI STRUED R ANYY] 8SSER &ldlgf | Sléof Hiolg &Y. AHY ofl.dS]
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AR A1Aall Yol AIfAd &l &l ddl AI2NHI $31AIEl 19y YR YsUdiol]
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(s.u) 1 SIA YAR AR Ysdl AMudiell gsH 51 oA d eldigf ¥ LI
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oiell. el dar 2AxioNai o AR gsH Yot R Ysdl A3 oifs dl dol Seofl
Aol SH ULl 3] ASIY B,

¥ ofloid ofl.2diU Aeliddal K.A. ABBAS H.S.A. Vs. SABU
JOSEPH, (2010)3 CRIMES (S.C.) 15 ol YSIelHi MINd $AIH1 A19d & 5,
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AHRIUlS 42 Ysddloll §sH SAUIHT A1AA 81 ol % ARIUI AR of YsA dl
doll SYR cied

AHRIUlal Beoll A0l gsH 3] ASIA. d A A€ YSIEIHI VI Y Vol UWRI-RE
Hecdall B. % oflJ Yol 8.

Para: 27 - ........ it becomes very clear, that, a sentence of imprisonment can be
granted for default in payment of compensation awarded under Section 357(3) of
Cr.PC.(which 1s now 395(3) of BNS). The whole purpose of the provision is to
accommodate the interests of the victims in the criminal justice system.
Sometimes the situation becomes such that there is no purpose is served by
keeping a person behind bars. Instead directing the accused to pay an amount of
compensation to the victim or affected party can ensure delivery of total justice.
Therefore, this grant of compensation i1s sometimes in lieu of sending a person
behind bars or in addition to a very light sentence of imprisonment. Hence on
default of payment of this compensation, there must be a just recourse. Not
imposing a sentence of imprisonment would mean allowing the accused to get
away without paying the compensation and imposing another fine would be
impractical as it would mean imposing a fine upon another fine and therefore
would not ensure proper enforcement of the order of compensation. While
passing an order under Section 357(3) (Which is now 395(3)), it is imperative for
the courts to look at the ability and the capacity of the accused to pay the same
amount as has been laid down by the cases above, otherwise the very purpose of

granting an order of compensation would stand defeated.
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Para: 29 : Section 431 (Which is now 471) clearly provides that an order of
compensation under Section 395 (3)(Which is now 395(3)) will be recoverable in
the same way as if it were a fine. Section 421(Which is now 461) further
provides the mode of recovery of a fine and the section clearly provides that a
person can be imprisoned for non-payment of fine. Therefore, going by the
provisions of the code, the intention of the legislature is clearly to ensure that
mode of recovery of a fine and compensation is on the same footing.In light of
the aforesaid reasoning, the contention of the accused that there can be no
sentence of imprisonment for default in payment of compensation under Section

357 (3)(Which is now 395(3)) should fail.

S.S. AIH, AR sIA ARIIA sAA1Ela SIUEAwWI £dl U2 sTu1eH! £11Ad
AS 0.ARF39 dI.R¥/0]/R0’U, 31.U,Uu9/— (1% 3l JAsidel &R
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HAO GACR AUIAdIoll §SH S4) oAR]ls YRR B.
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—: A g5 -
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