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"Cases in which temporary injunction may be granted"
Where 1in any suit 1t 1s proved by affidavit or
otherwise

(a) that any property in dispute in a suit is 1in
danger of being wasted, damaged or alienated by any
party to the suit, or wrongfully sold in execution of
a decree, or

(b) that the defendant threatens, or intends, to
remove or dispose of his property with a view to
defrauding his creditors,

(c) that the defendant threatens to dispossess, the
plaintiff or otherwise cause injury to the plaintiff
in relation to any properly in dispute in the suit,
the Court may be order grant a temporary injunction
to restrain such act, or make such other order for
the purpose of staying and preventing the wasting,
damaging, alienation, sale, removal or dispossession
of the property or dispossession of the plaintiff, or
otherwise causing injury to the plaintiff in relation
to any property in dispute in the suit] as the Court
thinks fit, until tile disposal of the suit or until
further orders.

Section 94 Code of Civil Procedure:-Supplemental
Proceedings - In Order to prevent the ends of justice
from being, defeated the Court may, if it 1s so
prescribed, - (e) make such other interlocutory Orders
as may appear to the Court to be just and convenient.
Section 151 of Code of Civil Procedure 1908 "Saving
of inherent powers of Court" Nothing in this Code

shall be deemed to 1limit or otherwise affect the
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inherent power of the Court to make such orders as
may be necessary for the ends of justice or to prevent
abuse of the process of the Court.

Section 16 in The Specific Relief Act, 1963

16. Personal bars to relief.— Specific performance of
a contract cannot be enforced in favour of a person—
(a) who would not be entitled to recover compensation
for its breach; or

(b) who has Dbecome incapable of performing, or
violates any essential term of, the contract that on
his part remains to be performed, or acts in fraud of
the contract, or wilfully acts at wvariance with, or
in subversion of, the relation intended to be
established by the contract; or

(c) who fails to aver and prove that he has performed
or has always been ready and willing to perform the
essential terms of the contract which are to be
performed by him, other than terms the performance of
which has been prevented or waived by the defendant.

Explanation.—For the purposes of clause (c),—

(i) where a contract involves the payment of money,

it is not essential for the plaintiff to actually
tender to the defendant or to deposit in court any
money except when so directed by the court;

(ii) the plaintiff must aver performance of, or
readiness and willingness to perform, the contract

according to its true construction.
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Section 41 in The Specific Relief Act, 1963

41. Injunction when refused.—An injunction cannot be
granted —

(a)to restrain any person from prosecuting a judicial
proceeding pending at the institution of the suit in
which the injunction is sought,unless such restraint
is necessary to prevent a multiplicity of
proceedings;

(b) to restrain any person from instituting or
prosecuting any proceeding in a court not subordinate
to that from which the injunction is sought;

(c) to restrain any person from applying to any
legislative body;

(d) to restrain any person from instituting or
prosecuting any proceeding in a criminal matter;

(e) to prevent the breach of a contract the
performance of which would not be specifically
enforced;

(f) to prevent, on the ground of nuisance, an act of
which it is not reasonably clear that it will be a
nuisance;

(g) to prevent a continuing breach in which the
plaintiff has acquiesced;

(h) when equally efficacious relief can certainly be
obtained by any other usual mode of proceeding except

in case of breach of trust;

(i) when the conduct of the plaintiff or his agents

has been such as to disentitle him to the assistance

of the court;
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(J) when the plaintiff has no personal interest in
the matter.

Section 35 in The Indian Stamp Act, 1899

35. Instruments not duly stamped inadmissible in
evidence, etc.— No instrument chargeable with duty
shall be admitted in evidence for any purpose by any
person having by law or consent of parties authority
to receive evidence, or shall be acted upon,
registered or authenticated by any such person or by
any public officer, unless such instrument is duly
stamped: Provided that—

(c) where a contract or agreement of any kind is
effected by correspondence consisting of two or more
letters and any one of the letters bears the proper

stamp, the contract or agreement shall be deemed to

be duly stamped;
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Dalpat Kumar vs Prahlad Singh and Ors , AIR 1993
SC 276. In this case Hon'ble supreme court of India

has held that;

4. Order 39, Rule 1(c) provides that temporary
injunction may be granted where, in any suit, it is
proved by the affidavit or otherwise, that the
defendant threatens to dispossess the plaintiff or
otherwise cause 1injury to the plaintiff in relation

to any property in dispute in the suit, the court may
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by order grant a temporary injunction to restrain
such act or make such other order for the purpose of
staying and preventing... or dispossession of the
plaintiff or otherwise <causing 1injury to the
plaintiff in relation to any property in dispute in
the suit as the court thinks fit until the disposal
of the suit or until further orders. Pursuant to the
recommendation of the Law Commission clause(c) was
brought on statute by Section 88 (1) (c) of the Amending
Act 104 of 1966 with effect from February 1, 1977.
Earlier thereto there was no express power except the
inherent power under Section 151, C.P.C. to grant ad
interim injunction against dispossession. Rule 1
primarily concerns with the preservation of the
property in dispute till legal rights are
adjudicated. Injunction 1s a Jjudicial process by
which a party 1s required to do or to refrain from
doing any particular act. It 1is in the nature of
preventive relief to a litigant to prevent future
possible injury. In other words, the court in exercise
of the power of granting ad interim injunction is to
preserve the subject matter of the suit in the status
quo for the time being. It is settled law that the
grant of 1injunction 1is a discretionary relief.The
exercise thereof is subject to the court satisfying
that (1) there is a serious disputed question to be
tried in the suit and that an act, on the facts before
the court, there is probability of his being entitled
to the relief asked for by the plaintiff/defendant;

(2) the court's interference is necessary to protect
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the party from the species of injury. In other words,
irreparable injury or damage would ensue before the
legal right would be established at trial; and (3)
that the comparative hardship or mischief or
inconvenience which is likely to occur from
withholding the injunction will be greater than that

would be likely to arise from granting it.

5. Therefore, the burden is on the plaintiff by
evidence aliunde by affidavit or otherwise that there
is "a prima facie case" in his favour which needs
adjudication at the trial. The existence of the prima
facie right and infraction of the enjoyment of his
property or the right is a condition for the grant of
temporary injunction. Prima facie case 1s not to be
confused with prima facie title which has to be
established, on evidence at the trial. Only prima
facie case 1is a substantial question raised, bona
fide, which needs investigation and a decision on
merits. Satisfaction that there is a prima facie case
by itself is not sufficient to grant injunction. The
Court further has to satisfy that non-interference by
the Court would result in "irreparable injury" to the
party seeking relief and that there is no other remedy
available to the party except one to grant injunction
and he needs protection from the consequences of
apprehended injury or dispossession. Irreparable
injury, however, does not mean that there must be no
physical possibility of repairing the 1injury, but

means only that the injury must be a material one,
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namely one that cannot be adequately compensated by
way of damages. The third condition also is that "the
balance of convenience" must be in favour of granting
injunction. The Court while granting or refusing to
grant injunction should exercise sound Jjudicial
discretion to find the amount of substantial mischief
or injury which is likely to be caused to the parties,
1f the injunction 1s refused and compare it with that
i1t 1s likely to be caused to the other side 1if the
injunction 1s granted. If on welghing competing
possibilities or probabilities of 1likelihood of
injury and if the Court considers that pending the
suit, the subject-matter should be maintained in
status quo, an injunction would be issued. Thus the
Court has to exercise its sound judicial discretion
in granting or refusing the relief of ad interim

injunction pending the suit.

(€) el al.q. g dIEl YAUR $2 8 § d=ilell HidUI Yool Holle §SH
ANl HI2oll UHEROMI A 8 ? 69 A YEEI At Y YRdIofl AU
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Gujarat Electricity Board, vs Maheshkumar & Co.,
Ahmedabad ; AIR 1982 Guj 289, (1982) 2 GLR 479. In
this case Hon'ble High court of Gujarat has held that;
9. It is well-settled that the Court's power to issue

interim injunctions are based on three relevant
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considerations, namely, (1) existence or non-
existence of a prima facie case; (2) Dbalance of
inconvenience; and (3) possibility of compensating
the party aggrieved by money value. Unless all the
three grounds are there in favour of a party seeking
interim injunction, the prayer cannot be granted.
Though the learned appellate Judge appears to be
conscious of the first and the third grounds, he 1is
not fully alive to the second of the three
requirements. As far as the question of prima facie
case 1s concerned, the view taken by the learned
appellate Judge can be said to be a sustainable one,
even though I may be inclined to take it as a grossly
erroneous view on facts. I am not understood to have
expressed any opinion, one way or the other but I
have examined this gquestion only presumptively. What
I have emphasised is that even 1f I hold this view on
facts as grossly erroneous, I would not have been
competent to disturb that finding. Mr. B. R. Shah
appearing for the Board, however, very vehemently
submitted that by any yardstick of common sense the
view put forward by the plaintiff should not be
sustained, but being all the while conscious of my
lack of powers to interfere with a conclusion on a
question of fact, I have remained unpersuaded by Mr.
Shah's contentions. I do not think that I have any

competence to interfere with that finding.

(c.q) &9 2l s1A GURISd YSIERAHI UeINd Rieeidiofl 2118 5240f]
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algs! WidlA 22210 A410d s3R1€0(l oisd 8. (01,5 /5 &l eldidiof] (Rdsdofl
UlAUIE] of.q o1 UIAUIE] 6.2 allal AAUIRI AU A 203 UAd 52812 oli€)

ol. 3595 243 AHIVA disd| 241 9.

(€2) 2H1H i€l aR§ GWRIsd £2d19%] YId] duI10T Adl 41 SIHall dIE]

deil UlAdI€]l of.a A eldidiof] [@dsdell sldd 31.a49,40,000/— Hi
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JAUIRI $AI1 A3 Glaivid SAR Aal Giolivid Hed deRlall alleALS SAR

A2A § AoRFS AAUIRI SAR 5A &ldIo] UHERIfIJ ¥R g 241 8.

&9 AGel &5IScoll AHLolHi olIHER US| MEIAdall YSIEIRAIHI

WRIUd [Reeidl edlal Adl %37 8 % of1J Hyol 8.

Ameer Minhaj vs Dierdre Elizabeth (Wright) Issar ,(2018) 7 SCC 639. In this

case Honb'ble Supreme Court of India has recently held that;

10. On a plain reading of this provision, it is amply clear that
the document containing contract to transfer the right, title or interest inan
immovable property for consideration is required
to be registered, if the party wants to rely on the same for the
purposes of Section 53 A of the 1882 Act to protect its
possession over the stated property. If it is not a registered
document, the only consequence provided in this provision s
to declare that such document shall have no effect for the
purposes of the said Section 53 A of the 1882 Act. The issue, in

our opinion, is no more res integra. In _S. Kaladevi Vs. V.R.

Somasundaram _and  Ors., this Court has restated the Ilegal

position that when an unregistered sale deed is tendered in
evidence, not as evidence of a completed sale, but as proof of
an oral agreement of sale, the deed can be received as evidence
making an endorsement that it is received only as evidence of

an oral agreement of sale under the proviso to Section 49 of the 1908 Act.

Subhash Verma wvs Narendra Kumar And Others

,First Appeal From Order No. 1312 of 2012. In this


https://indiankanoon.org/doc/1243568/
https://indiankanoon.org/doc/1243568/
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case Hon'ble High Court of Judicature at Allahabad
has held that;

8.In reply to the aforesaid arguments, the counsel
for the respondent submits that under the law, an
agreement to sell can only be executed through a
registered document. Since the alleged agreements
dated 12.6.2009 and 15.11.2009 are unregistered
documents, these documents are not admissible 1in
evidence. Apart from these documents there 1is no
evidence regarding possession of the plaintiff. The
land in dispute was 1in joint possession of several co
sharers, therefore, without partition, 1t was not
possible to hand over possession over any specific
portion to the plaintiff. The subsequent document
dated 15.11.2009 are forged documents and has been
denied by the defendants. Therefore, the plaintiff
has neither a prima facie <case nor balance of
convenience 1s 1n his favour. The trial court has
rightly rejected  his application for interim
injunction. Counsel for the respondents relied upon
Judgment of Division Bench of this Court in Vijay
Kumar Sharma Vs. Devesh Behari Saxena, 2008 (1) AWC
664.

9.In view of the aforesaid arguments, the points arise
for consideration are (i) whether any unregistered
agreement can be made basis for a claim under Section

53-A of the Transfer of Property Act? (ii) In order

to decide prima facie case, what exercise 1s required

to be done by the court?


https://indiankanoon.org/doc/221518/
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10.In U.P., U.P. Civil Laws (Reforms and Amendment)

Act, 1970, (U.P. Act No. 57 of 1976) has Dbeen

enforced, w.e.f. 1.1.1977. By virtue of Section 30 of

this Act, Section 54 of Transfer of Property Act has

been amended as follows:

30. Amendment of Section 54 of Act 4 of 1882 -

In Section 54 of the Transfer of Property Act, 1882,

hereinafter 1in this Chapter referred to as the

principal Act, -

(a) In the second paragraph, the words "of the value

of one hundred rupees and upwards" shall be omitted;
(b) the third and fourth paragraphs shall be omitted;

(c) after the last paragraph, the following paragraph
shall be inserted, namely: -"Such contract can be

made only by a registered instrument.”

11.Similarly, by Section 32 of this Act, Section 17 of

the Registration Act has been amended and Clause (f)

has been inserted in it.

32. Amendment of Section 17 of Act 16 of 1908 -

In Section 17 of the Registration Act, 1908,

hereinafter 1in this Chapter referred to as the

principal Act -
(a) In Sub Section (1) -

(1) In clause (b) the words "of the wvalue of one

hundred rupees and upwards", shall be omitted;


https://indiankanoon.org/doc/1210757/
https://indiankanoon.org/doc/1210757/
https://indiankanoon.org/doc/1490821/
https://indiankanoon.org/doc/446615/
https://indiankanoon.org/doc/613871/
https://indiankanoon.org/doc/613871/
https://indiankanoon.org/doc/613871/
https://indiankanoon.org/doc/324708/
https://indiankanoon.org/doc/561156/
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Page 19 of 38 RCS NO 188/2020 (ORDER BELOW EX 5)

(ii) In clause (e) the words "of the wvalue of one

hundred rupees and upwards", shall be omitted;

(iii)after clause (e), the following clause shall be

inserted, namely:

(f) any other instrument required by any law for the

time being in force, to be registered."

12.By wvirtue of the aforesaid amendments w.e.f.
1.1.1977, an agreement to sell of the immovable
property 1is a compulsorily registrable document in
U.P. and no un-registered agreement to sell can be
executed nor it can be taken 1in evidence 1in view

of Section 49 of the Registration Act.

13.Similarly, Parliament passed the Registration

and Other Related Laws Amendment Act, 2001 (Act No.

48 of 2001), which has come into force on 24.9.2001.
By Section 3 of this Act, Section 17 of the

Registration Act has been amended as follows:-

3. Amendment of Section 17-In Section 17 of

the Registration Act-

(a) after sub-section (1), the following sub-section

shall be inserted, namely: -

"(1-A) The documents containing contracts to transfer
for consideration, any 1immovable property for the

purpose of Section 53-A of the Transfer of Property

Act, 1882 (4 of 1882) shall be registered if they
have been executed on or after the commencement of

the Registration and Other Related Laws (Amendment)
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Act, 2001 and if such documents are not registered on
or after such commencement, then, they shall have no

effect for the purpose of the said Section 53-A",

(b) In sub-section (2), in clause (v), for the opening
words "any document", the words, brackets, figure and
letter "any document other than the documents

specified in sub-section (1-A)" shall be substituted.

14.By Section ©6 of this Act, Section 49 of the

Registration Act has been amended as follows: -

6. Amendment of Section 49 - In Section 49 of the

Registration Act, in the proviso, the words, figures
and letter "or as evidence of part performance of a

contract for the purposes of Section 53-A of the

Transfer of Property Act, 1882 (4 of 1882)," shall be

omitted.

15.By Section 10 of this amending Act, Section 53-

A of Transfer of Property Act has been amended as

follows: -

10. Amendment of Section 53-A of Act 4 of 1882 -

In Section 53-A of the Transfer of Property Act, 1882,

the words "the contract, though required to be
registered, has not been registered, or," shall be

omitted.

16.Thus, w.e.f. 24.9.2001, even for the purposes of

claiming right under Section 53-A of the Transfer of

Property Act, an agreement to sell is required to be

a registered. Documents being un-registered are not
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admissible in evidence in view of Section 49 of the

Registration Act. As 1in this case documents were
allegedly executed on 12.06.2009 and 15.11.2009,
therefore, the case laws relied upon by the counsel

for the appellant are not applicable in this case.

17.0rder 39 Rule 1 (c) provides that temporary
injunction may be granted where, in any suit, it 1is
proved by the affidavit or otherwise, that the
defendant threatens to dispossess the plaintiff or
otherwise cause 1injury to the plaintiff in the suit
to any property 1in dispute. The court may by an order
grant a temporary injunction to restrain such act or
make such other order for the purpose of staying and
preventing injury or dispossession of the plaintiff
or otherwise causing injury to the plaintiff in
relation to any property in dispute as the court
thinks fit until the disposal of the suit or until
further orders. Pursuant to the recommendation of the
Law Commission clause (c) was brought on statute

by Section 88 (i) (c) of the Amending Act 104 of 1976

with effect from 1.2.77. Earlier there was no express
power except the inherent power under Section 151
C.P.C. to grant ad-interim injunction against
dispossession. Rule 1 primarily concerns with the
preservation of the property in dispute till legal
rights are adjudicated. Injunction 1is a Jjudicial
process by which a party is required to do or refrain
from doing any particular act. It is in the nature of

preventive relief to a litigant to prevent future
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possible injury. In other words, the court, on
exercise of the power of granting ad interim
injunction, is to preserve the subject matter of the
suit in the status quo for the time being. It 1is
settled law that the grant of injunction 1s a

discretionary relief.

18.0rder 39 Rule 3 C.P.C. requires to issue notice to
the defendant and hear him before passing any order
of interim injunction except in cases of urgency where
reasons are required to be recorded for passing
exparte 1njunction. Purpose of issuing notice to the
other party 1s to examine relative strength of the
cases of the both the parties. The word 'prima facie'
means 'at first sight'. The existence of the right of
the plaintiff is be adjudicated on the first sight on
comparative consideration of pleadings and evidence
of the parties. The Court has to form his opinion as
to who has a better case. If the defendant has better
case and evidence 1n his favour then the Court cannot
ignore 1t only on the basis of good drafting of the
plaint. It is in this view it has been held that
'prima facie case' and not 'prima facie title' has to
be examined at the time of granting interim

injunction.

Sri Ashok Goenka & Anr vs Sri Sukhnandan Rai &
Ors on 15 September, 2009. In this case Hon'ble Patana
High Court has held that;
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" I have considered the rival submissions of the
parties and the materials on the record. It is evident
from the impugned orders that the court below has not

at all taken into account the effect of Section 17 (1-

A) of the Registration Act, 1908 as inserted by the

amending Act 48 of 2001. The said provision is quoted

below

"S.17(1A) The documents containing contracts to
transfer for consideration, any immovable property

for the purpose of section 53A of the Transfer of

Property Act, 1882 (4 of 1882) shall be registered if
they have been executed on or after the commencement
of the Registration and Other Related

laws (Amendment) Act, 2001 and if such documents are

not registered on or after such commencement, then,
they shall have no effect for the purposes of the

said section 53A."

It 1is evident from the said provision that any
document containing contracts to transfer for
consideration, any immoveable property for deriving

the benefit under Section 53A of the Transfer of

Property Act must Dbe registered 1f it has been

executed after the commencement of the Amending Act of

2001 and in case such document is not registered on
or after such commencement it will have no effect for
the purpose of invoking the doctrine of part

performance under Section 53A. The doctrine of part

performance protecs the right of a transferee of an

agreement for sale i1f he has been put in possession
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or continues in possession in part performance of the
contract or has done some act in furtherance of the
contract. Prior to the amending Act of 2001 a party
could claim the benefit of such possession on the
basis of the doctrine of part performance even if the
agreement for sale was not registered but the same
has now been specifically debarred by the amending
Act. That being the position, it is not open to the
courts of law to permit any such plea of possession
or right to continue in possession on the basis of
any unregistered document. In the present matter
despite the legal provision being to the contrary, by
the impugned orders of injunction the court below has
put a stamp of legality over the alleged possession
claimed by the plaintiffs on the Dbasis of an
unregistered agreement for sale dated 27.3.2002. The

same 1s clearly not permissible under the law.

Even otherwise this Court does not find that apart
from the said Clause 5 of the unregistered agreements
for sale there was any material before the court on
the Dbasis o0of which it could have come to the
conclusion regarding the plaintiffs being in
possession over the suit land. Thus the finding of
prima facie case in favour of the ©plaintiffs-
respondents is perverse being based on practically no
material on the record apart from the reliance upon
the unregistered documents which 1s impermissible

after the Amendment Act 48 of 2001.
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Even otherwise as has been laid down by this
Court in the case of Fool Kumari Devi (supra) no title
could have been claimed by the plaintiffs on the basis
of the mere agreements for sale which only entitle
them to approach the court for further relief of
specific performance of contract but such agreements
for sale did not create any interest in the property
in their favour which they can use to injunct the
owner of the land so far as the right and title over

the suit land is concerned.

(€.2.9) A1 olIHER dS] Aelddoll AHR RcsI¥ [A. s Adl¥a
gaR, YN 9Hl 2al ofl¥Ril [A. oleggHR dial ofl¥I12 a&l :42Ms
aNgoisl [A. &l Yuiloie AV dial SflYRAI ofl YsIERATHI UM [Rieeid]
edlal Adl ¥122RI01 152,10 ¢ (YEURI A[E[cIRAH—009) AHAH] A1
GlIE AR afig ] UoRaf Se¥1 A1 cllolivid JAd &lJ dl [AASd &dIdRel
AE[G1UH, UL R SHH—UI A 20U SR ol 2A1d Uldaidl] Hiolel] s3] S

9 SH 2 a d UWAHISA] SA S8UIRM 8 § SH ? VA [Fdsd sdId0l

Al c1uH, 1 2 saH-U Yol I ¥ dld @Ufsd o A1 S §,ddHIol §
oifdyai, A58l gaR Fdldld ifsaxilal [Adsde) dgel $2 d [AAsd &didR
SBUIR™ & Aol SHH—Uv YA HI[CAIS]of &2aicRRI &1x Ug 3.0 08l ggof]
sladell 22192 [Adsd alioid §8d digiRdd e2a1d% &l & gdidRel S3
QASIU.YYHI 291222101 AN52 SAHH—1E0 < SHH—A9 40U 31.200 &l 4gof]
Sladol] 22142 [Fdsd BUR sI 6s, [ed, S A4 ol IHH] 52512 S0l
g1y dl ailael] spA4d] s3I & Aol SHH—TE HAH ¥ GUASA Yol

SIg €2dIAY &I} 2ol dal aigl] (W]22S ) sAIHI of AR &l dl d
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AoRF122S £2c11d%H] ¥LI1Ad SIgURl [HASda 2442 50 olel A4l d
3ol S1g AR Yl dd] Acdl Aludiotl Y141 d]s 2dISRUIHT 2H1UR]
o18] U %1222 ofel A £2c119% (A2 EIE (€ [o14H Ao Y| [o1(Exe
Uidal Hi2all eldidi ofigef] 9oRell $R Yidl dlSs AUl AHignif3Is
JUgRall Y11 dS du1Ll AdIR.AgHi ofiaRl] daRell SAR 491 viRid

uidall [Riegia @19 uis] SR otel defl d uiHeIoflA S ULl of s34 8.

(€RR) A RUIR [Adsde A2 gAd (alaiuia),2%1ReRI01 AAsea]
SAH—9 (1-8) Yol 2¥122S &I ol AUy YSAd &I Aal doll AHILR
&2dl1dA [AASdo) S6i%] ANdd &l dl HRIdl: Ulddloll [RELic @19 US 8
W A Hollgf gsH 1R%¥ofl &5lsa Yot dI€]l al ulddig] of.qa dR
eld1g10l] [Adsde] se1 A18 AAU1R1 243 ol Rf] 21Re) Glolluid SAR SA
d A1ef2APIs UYER 1S Y14IHi dUIRT dFRASIRI 8 g dIElail eldidiaf]
[Adsd GwR so &ldlall Hiol wdlsladi Gedu sd 8 al eldidiod]
[AcsdaHi 241 di€loll se1Hi UIAUIEIRAT ASURI VARV §2 52U aigl dd]
Hollf §SH HIJA & URQG S0 i3all HIAN Cllalivid [ SI 418 1ReYd

Y141 % 531 15d o1ell.

AIH 222101 As2 (YeRIA[E[cirH—2009 ) ofl SHH—A9 AL
SAH—TC Aod ol Rl] 921Rall Gliotuid A2Id dIElall URIHI ViRId: UlGaial]
[Fecia dio) uis] sy olgl.agfai iRl 223U 282, 1<EE SEH—-3U
() yot A€l agn ulddigl U &Ad cloal dllotivid ollelRl] ddRall & d
5yd] 222us &Ad o1ef] ¥e/l d1€lofl uHeoll 54 Bldig) AEIAd Hiofl /S

al8l.AIH A6 &SISd ol AHolHi dlIHER US| AEldd,HERAUER
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Omprakash wvs Ganesh Shankar Mehta on 1 August, 2019

WP No.5914/2012.0l YSIEIHI WRYINA A B S,

"7, It 1is now well settled that there is no

prohibition under Section 49 of the Registration Act,

to receive an unregistered document in evidence for
collateral purpose. But the document so tendered
should be duly stamped or should 19 comply with the

requirements of Section 35 of the Stamp Act, 1f not

stamped, as a document cannot be received in evidence
even for collateral purpose unless it is duly stamped

or duty and penalty are paid under Section 35 of the

Stamp Act."

(See also Firm Chuni Lal Tukki Mal v. Firm Mukat Lal

Ram Chanda and others, [ AIR 1965 All. 164 ]

and Chandra Sekhar Misra v. Gobinda Chandra Das, [

AIR 1966 Ori. 18 ] ).

The High Courts of Calcutta, Bombay,
Allahabad, Madras, Patna, Lahore, Assam, Nagpur,
Pepsu, Rajasthan, Orissa, Rangoon and Jammu &
Kashmir; the former Chief Court of Oudh; the Judicial
Commissioner's Court of Peshawar, Ajmer and Himachal
Pradesh and the Supreme Court have held that a
document which requires registration under Section
17 and which 1s not admissible for want of
registration to prove a gift or mortgage or sale or
lease 1s nevertheless admissible to prove the
character of the possession of the person who holds

under it.' "
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34%*. From the principles laid down in  the
various decisions of this Court and the High Courts,

as referred to hereinabove, it is evident that:

1. A document required to be registered, if
unregistered is not admissible into evidence

under Section 49 of the Registration Act.

2. Such unregistered document can however be used as
an evidence of collateral purpose as provided in the

proviso to Section 49 of the Registration Act.

3. A collateral transaction must be independent of,
or divisible from, the transaction to effect which

the law required registration.

4. A collateral transaction must be a
transaction not itself required to be effected by a
registered document, that is, a transaction creating,
etc. any right, title or interest 1in immovable
property of the wvalue of one hundred rupees and

upwards.

5. If a document is inadmissible in evidence for want
of registration, none of its terms can be admitted in
evidence and that to use a document for the purpose
of proving an important clause would not be using it

as a collateral purpose.

(€.3) 1A rId asdlA12] ols, seiefl A24WE dIH2s ol YsielHi
W IUd Rieeldl &ilal Adl d1€lofl Hollef g5H 2421 A&l % £2d1A%] YRid]

AU Adl Alall SIgy uiHeRlo( 1 SAH w11 21dd) olef] Aed $ dig]df]
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SIHAUAIG Hollef 2R &1 2% €219 YR1418] cloal Uil 4R “cllalIgIefs
g2 ¥Rl Aidg o€l sREl § e1d1dio]] [Fdsa 243 dllo] AoR122S
Glioliuid SAR of | AR S6X &ldig) HI21 LdlS]al $3d & dofl Sl Yridl 2%
52 o] § Aol [FAdsani dl uidl sl eldig] § 2o SI ULl ol
30l 1A RIS YRAA1 2% SA ofl].2A1H Glool Uil YR dlall &SSloll
[GleiR01 HI2 “ §uUR Aol AGRERUA sARUal » &I} d] ULl FLIIe Hidg
oiefl. 2114 di€lo] uiHelolla A el oiefl Fef] HeEl ol.q ol FUIN g

SISIRHI A1Y .

(20) HEEloi. 2. | UIEl YRAUR S & § HidYI Y¥Cloll Hollef §SH ANy

HIZ2 A2AUSdl AAAdSdiofl AHGA! Aloll dERIHI & ? &d AdA I8
gois(od (oA Slol SEUI d AHYUI HIS ol IHER US| AHEIAGII YSIEIRAI]]

U1 5241 %33 w11 2419 8.

Mr M. Ashraf Bhat vs Mr Z. A. Qureshi on 19 April,
2019.In this case Hon'ble High court of Jammu &
Kashmir has held that;

A temporary or interim injunction, on the other
hand, may be granted on an interlocutory application
at any stage of a suit. Injunction is called
temporary, for it endures only until the suit 1is
disposed of or until further orders of the court.
Injunction, being in the nature of preventive relief,
is generally granted taking note of equity. However,
the Court has no jurisdiction to grant by way of
interim relief what could never be granted in main

suit itself. Both the parties, plaintiff as well as
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defendant, can approach the Court beseeching
vouchsafe of temporary injunctions and an order
granting temporary injunction, 1.e. a stay order
preserves the rights of the parties for the period it
remains in operation, but it does not confer any right
which it does not —recognise. In interlocutory
proceedings, the Court can express only its tentative
view, which does not cause any prejudice to concerned
party. [Vide: Prem Chand v. Manak Chand AIR 1997 Raj
198;1]

Ambalal Sarabhai Enterprise ... vs Ks Infraspace
Llp Limited on 6 January, 2020; CIVIL APPEAL NO(s).
9346 OF 2019. In this case Hon'ble supreme court of
India has held that;

23. Wander Ltd. (supra) prescribes a rule of prudence
only. Much will depend on the facts of a case. It

fell for consideration again in Gujarat Bottling Co.

Ltd. vs. Coca Cola Co., (1995) 5 SCC 545, observing

as follows

“47...Under Order 39 of the Code of Civil Procedure,
jurisdiction of the Court to interfere with an order
of interlocutory or temporary injunction 1is purely
equitable and, therefore, the Court, on being
approached, will, apart from other considerations,
also look to the conduct of the party invoking the
Jurisdiction of the Court, and may refuse to interfere
unless his conduct was free from blame. Since the

relief is wholly equitable in nature, the party
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invoking the jurisdiction of the Court has to show
that he himself was not at fault and that he himself
was not responsible for Dbringing about the state of
things complained of and that he was not unfair or
inequitable in his dealings with the party against
whom he was seeking relief. His conduct should be

fair and honest...”

24. The aforesaid discussion leaves us satisfied to
conclude that in the facts and circumstances of the
present case, the grant of injunction to the plaintiff
is unsustainable. Resultantly the orders of
injunction are set aside. Nothing in the present order
shall be deemed or construed as any expression of
opinion or observation by us at the final hearing of
the suit which naturally will have to be decided on
its own merits. The High Court has already given
directions to expedite the hearing of the suit and we

reiterate the same.

(20.9) &4 1 sIA GWRIsd YsIERIH UM Riegidlofl 2418 5ol
&slsdlall AT sAUIHI 41 dl 249118 HEEI of. 2 Hi UAUT SAT Yot dIE] 41
sigdi Avuil &1 A19d of &l Aol Adl of UGHERSll 54 ¥LI 1 AHIdg
o1efl.6d A1 sIA dIE] A Holld gsHoll 2% did] elgiaiof] [Fasd
UAdI€] ol.q ol A UlAUIE] of.2 oflal AAUIRI E2AIAY of | AIE R USIAH FSIR
oll€l 0l. 3559 oll AIUR Vo SIF AHa AU 521 § ci2fl’l 541 6SS §
AlEsR otef] dxy e1d1d10]] [Fasd 2] dilall ol 1A AAUIRI €21 of Y1

Ui A UAUIE] oi.2 Ao SIS A0l AUIRI 5 AR 5 cizfl=l s3 5RAd olel
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ddl Hollgf gsdofl Hidlel A 8.89 A1 s1A UAUIE] dR§ 2% [01.90 /2 ol
dAlel €2dIdy dUIRl Adl Al SiHall UlAdIE]l of.q A uladigl 6.2 o
eldig1al] [AAsd dl.aw/0E /20 ol A% %1225 AUl E2dIdY AHolSH dl.
2523/3/5 &l AuIRl AHIUA B.2:41H Ao U1l £2d19%0fl dI€lal 1l
il JIEIRA HIHAAER HIBG AHI 5IR ofl€) 0. 3759 ofl AN il ]
AHIUE 8. UlddIE]l AR 0120/ 3 &l ol sAS2A],2AH3d] ofl §SH %Y &
d H¥ol dsA3] S ol.02 /20 oA sAseH],1Hd] 421 AIdd] dAA
qi€lall diei of1doR §3] eld1diol] [Fdsdell AuIR1 €2d19% ol AHIER &AM
HI¥ Uss0I2 dl.%¥.AHH] 6585 U2SHl] 5812 a8 0l. 3759 HYR SJlall
&SH SRAUIAHI 41dd B.uldd1El daR§ [o1.90 /% &l Ad ¢l.229 o Us] ¥ Yol
R 8. AR.AULH. A—0—29 HIF USSR ofl 2U1H olYail 01,9 2% SE & d
JAIQT Adll SEIER A5 [ABEACHE SRUIGIHIE UloiYIIRUI A2A § 41 SIall
ulddigl o2 8 (clivol sAsE,21313d] ol dspA? SA ¢l.02/20
dr.az/aa/20 &l digld]l digl 2% ciyR Adl oig A Y, allg
0l.3v59). UlddIE]l dR% [ol.90 /U &l 4d oi.q22 of Usl ¥ Yoll 2RA HIY
ASS2I@ ofl dNIH ofdoll 6.9 2Y §3A & d dUILT Adl Aal 2020—219 ofl
AIdH] SURdg) dIdcR WIAER [AB5A I SRUIIAIY Ulaiy3u1 A2a §
SiHall UlAdIg]l 6.2 A s .24 uladigl o2 eldidid] [FHasdoll
digeflainl Ayl a9l SOIER d¥l UIdER Cldd  &ldlg]

ueHelol R 112119 9,

AIH Holl gsHoll g5d120id E1E O VHal AHUR oll [Hecicd GWR

AHYUIRNd . 4G SIA A2AUSAl AHU2ISAl dIE]l dS{LIHI el sREl S
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Uulddig] 6.2 A sIRUEA A% Ysdlal uladigl of. 2 uiAe] du1el e2d19%e]]
URlEd © Hal dall A1E1R A £1419101] [AESdol SEIER Aol WIAER Gald
gldlof ¥ AHIA & Aol A dI€lol HioAU YXGHoll Hollef §5H UL IH| 241
dl ulddi€lal gy 2295l Y14 dG 21 AEIGd] gHULT Hlolg & ] HeEl

ol.2 ofl ¥4It § alSIRHI V1Y &.

(29) YeElal. 3. g UIE] YAUR S A § A Alal Hidx| Y¥Cioll Hallef §SH
ol 2A1UdIH] A1 dl d=dlal olil 3] il AAiS] ASIRI AY C11R ofSRUlel ¥ A
8 ? &6d RRUGIA Al Slol SBUIRI d AHYU] HIS SlIHER US| AEIEd ]

YsIerRAlol] UAUT 5] %33 w11 241 8,

In Seemax Constructions Private Limited v. State

Bank of India and another, AIR 1992 Del. 197.

10. The suppression of material fact by itself is a
sufficient ground to decline the discretionary relief
of injunction. A party seeking discretionary relief
has to approach the court with clean hands and 1is
required to disclose all material facts which may,
one way or the other, affect the decision. A person
deliberately concealing material facts from court is
not entitled to any discretionary relief. The court
can refuse to hear such person on merits. A person
seeking relief of injunction 1is required to make
honest disclosure of all relevant statements of facts
otherwise it would amount to an abuse of the process
of the court. Reference may be made to decision in
The King v. The General Commissioners for the purposes

of the Income-tax Acts for the District of Kensingion,



https://indiankanoon.org/doc/100123/
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1917 (1) King's Bench Division 486 where the court
refused a writ of prohibition without going into the
merits because of suppression of material facts by
the applicant. The legal position in our country 1is

also no different. (See : Charanji Lal v. Financial

Commissioner, Haryana, Chandigarh, AIR 1978 Punjab

and Haryana 326 (1711)). Reference may also be made

to a decision of the Supreme Court in Udai Chand v.

Shankar Lal, . In the said decision the Supreme Court

revoked the order granting special leave and held
that there was a misstatement of material fact and
that amounted to serious misrepresentation. The
principles applicable are same whether it is a case
of misstatement of a material fact or suppression of

material fact.

Rakesh Makwana v. Vishant Infra Projects

Llp, 2019 SCC OnLine Raj 903; In this case Hon'ble

High court of Rajasthan has held that;

In the present case, the owner of the property-
in-question had executed agreement to sell in favour
of the appellant. However, son of the owner, on the
basis of Power of Attorney, executed sale deed in
favour of the respondent. Respondent can be, prima-
facie, said to be bona-fide purchaser for
consideration and has Dbecome the owner of the
property-in-question on the basis of the registered
sale deed executed in his favour. Appellant has filed
suit for cancellation of the sale deed executed in

favour of the respondent and seeking relief of


https://indiankanoon.org/doc/226003/
https://indiankanoon.org/doc/226003/
https://indiankanoon.org/doc/1612222/
https://indiankanoon.org/doc/1612222/
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specific performance of agreement to sell executed in

his favour by the seller.

Along with the suit, an application for
Temporary Injunction was filed by the appellant. At
the stage of deciding the application for Temporary
Injunction, the court is required to see as to whether
plaintiff has a prima-facie case and balance of
convenience in his favour and in case, the Temporary
Injunction is not granted in favour of the plaintiff,

he would suffer an irreparable loss.

However, in the present case, respondent can be
said to be a bona-fide purchaser for consideration.
Hence, 1n case Temporary Injunction is granted 1in
favour of the appellant, respondent would suffer an
irreparable loss as he would not be able to enjoy the
property purchased by him in the manner he liked.
Moreover, principle of Lis Pendens would apply. In
case the suit filed by the appellant is decreed, lower
court can issue necessary directions in favour of the

appellant in view of the principle of Lis Pendens.

In the facts and circumstances of the present
case, learned Lower Court had, thus, rightly
dismissed the application moved by the appellant
under Order 39 Rule 1 and 3 and 151 CPC for relief of
Temporary Injunction. No ground for interference by

this Court is made out.
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G.M. Gopalakrishna vs A.S. Machayya And Anr. AIR
1969 Kant 337.in this case Hon'ble High court of

Karnataka has held that;

So, prima facie, the blocking of the road would
cause irreparable injury to the defendants and no to
the plaintiff. As has been held by the appellate
Court, the trial Court has not considered this aspect
of the matter. The appellate Court in paragraph 28 of

its order has observed as follows:-

"In short I am of the wview that the
circumstances that have been alleged are such that
any 1issuance of temporary injunction would cause a
considerable inconvenience to the public in general
and the appellants in particular and the trial Court
did not take all these facts into consideration while
making the ex parte order of injunction absolute and
I am therefore inclined to interfere with that finding

of the Court below."

11. As pointed out by Ramaswami, C. J., (as he then

was) and Kanhaiya Singh, J., in Hemraj v. Seventeen

Textile Traders (India), , the circumstance that the

plaintiff has a prima facie case does not necessarily
mean that the order of temporary injunction must
follow. The Court must also consider the question of
irreparable or serious injury and the balance of
convenience. In the said case, their Lordships, after
considering the circumstances of the case, held that

the balance of convenience was 1in favour of the


https://indiankanoon.org/doc/339185/
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defendant, for if the injunction was granted as prayed
for by the plaintiff, then a large sum of money would
be simply wasted and there would be irreparable injury
to the defendant.

(29.9).....89 21 513 GWRISA YSIERAIHI U1 [Ud Riecidlol] 2418 Hotief
2%ofl eslsdloll BT sAIHT 2419 dl 241 S1Ha dIE] aligel]l doRall
Gllaiividall AIER 2id A4y Ysdla eidigiol] [FAdsdell sexl Andd
gldigf Lellsloi wdd 8 Wy Holld 2ol s13 ulddig]l R Y
£2a19%] Y141 412l ddi ulcdiel of.2 291225 duiel exa1d%e] eidigiof]
[FEScloll SEFER Vol WIAER Clold & ol 240l 2020 -9 Hi SUIRIg] UIdR
S eldle] UHHERIlU LI 2419 8. 241 SIdall UlAdIE]l of.2 GllaligIgs
YRR 8 Aal dofl 34 eldidio]] [Fdsd sool ivoldeldi dad 8,414 4]
Sidoll dIEl AHEIAAH] Hol I gSHoll E1€ ANUdl difcys eslsa guidlal Aed
$ Avuil 618 A41Ad of &l dl AEIdd [AdsI(EsI3] jed 2A1udie] I5IR 53]
A5 8. 2114 % dI€lol HioU YXGioll Hollef §5H HIUdIHI A1 dl dIElal ofel

ulcdigllal ol iell of cRUIS S AS dY ofSAlol AUl A 8.

(22.2) .....agji dI€lofl Hotlegf 21%]al 2URIslS A dls Asedll saH- 41

(e) to prevent the breach of a contract the
performance of which would not be specifically
enforced; (h) when equally efficacious relief can

certainly be obtained by any other usual mode of

proceeding except in case of breach of trust;dll
21110l URI GIE olS 8. 241H HEEI of. 3 IE] YRUIR 3] A5 of &1d F&]

HEEI ol. % ofl ¥UIO| § oiSIRHI Y &.
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(22) YEEI ol.0w. A Eldioll SIA JIE] YEEI 0.09,02 A&l 03 YRAUR

s2d ol€fl.aggai di€lofl ds:AR [Fdsd Acel] Sig o ubHeRIolx 5AH ofl 1Y
d A12NHI d1€lol A Hi%UI HAYGHall Hotlef §SH AIUdIH] 2419 ] dIElal ofel
WRg UlddiglAal 2A9215dl US dH & il d 4% di€ldd] agerai
Y2151 A4S lof Ueq aldiof ¥Rl I ofl &1 A dIElal ol iHi of 1S3
s ddl sig gfsauiell adl of &l 1A dIE] HIdAI YXCloll Holle S
ANUY| 2A13 &SER Gloidl of &l A&l HEEI ol.% ol ¥dIG aisiRHI A

o1l (@i of|A H¥SHall A1V17] §SH SAI1 2419 8.

B LT I
(2) i1 sidail dilol] 2Ais—u ofl Hotlef §SHoll 242%] alidYR S0l §SH

SAIHI 2419 8.
(R) eiddll 2% Ui eldiotl AU [aISIA duid ciSS] SAIHI 24199,

A1 5SH A1RAY dll:30 Hl H1& YA 029 ofl A% vied] AEIAAH]

difl 2cinid] A1l sdlal 18 sul.

20, 3] (clRIAQI did AHT)
dl.30,/09/20324 ofle1 2i(8s [R~RQAd ¥, 2133d].
(Acs) U.I.C.NO.GJ01439.



