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AHUHI Yl &1%3] yelld s3] ASIU dH o 81, (BAdd Aoyid URA-2()
AHod &ldall 5 SRHc2 Id GUR YSdlall Vol ARIUIRA AN SEHH-Y0 X
d1R2 gy sdlall Ais— oflA gsH sRAIHi A19d.

ARSI cIRF Y~

1 1A 48RY] 128 [Astiol AU 29110 82l ¥R B 5, A+ UI%R(e
@il dofl 21181l £2c11A%1 GAIA Aol SRIEI YA §SH Sl [Aaid] B.
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A1 513 (3. U1.5150fl SHH—wU ofl UGiEl] 1ol Adl d of| Yxol 8.

Sec.245 :- When accused shall be discharged.
(1) If, upon taking all the evidence referred to in section 244, the

Magistrate considers, for reasons to be recorded, that no case

against the accused has been made out which, if unrebutted,

would warrant his conviction, the Magistrate shall discharge him.
(2) Nothing in this section shall be deemed to prevent a Magistrate from

discharging the accused at any previous stage of the case if, for
reasons to be recorded by such Magistrate, he considers the charge to

be groundless.

(v.9)A.AL.21R.200¢ AA.2Al.1c03(BHUE [A.222 21§ BIRYIS)Hi of1H. AU

S1¢ edRI 8214d & $, It is beyond any doubt or dispute that at the stage
of framing of charge, the Court will not weigh the evidence. The stage
for appreciating the evidence for the purpose of arriving at a conclusion
as to whether the prosecution was able to bring home the charge

against the accused or not would arise only after all the evidences are

brought on records at the trial. 4gj#i 5AAd & 8, "As is evident from the
paragraph extracted above if the court is satisfied that a prima facie

case is made out for proceeding further then a charge has to be

framed. Per contra, if the evidence which the prosecution proposes to
produce to prove the guilt of the accused, even if fully accepted before
it is challenged by the cross-examination or rebutted by the defence
evidence, if any, cannot show that the accused committed the particular
offence then the charge can be quashed.”

200¢( 3) ¥l.2Ad.21R.9639(Kanubhai Genaji Trikamji Bhati v.

State of Gujarat)—3i olld. RId &1g51E edRl &1dd & 5, ' THUS, as
observed by Honble the apex Court, if on the basis of the materials on
record, a Court could come to the conclusion that commission of the
offence is probable consequence, a case for framing of charge exists. It
is further observed that if the Court were to think that the accused might
have committed the offence, it can frame the charge, though for
conviction the conclusion is required to be that the accused has
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committed the offence. At this stage, probative value of the materials on
record cannot be gone into, but the materials brought on record by the
prosecution has to be accepted as true at this stage. In the background
of the ratio laid down by honble the Apex Court in Som Nath thapas
case [supra] and in light of the entire above discussion, prima-facie it
cannot be said that the Ld. Trial Judge erred in ultimately rejecting the
request of the petitioner - original accused No. 4 for discharge. As
stated above and as observed by Honble the Apex Court in Dilawar
balus case [supra], even weighing the evidence for the limited purpose
of finding out whether a prima-facie case has been made out, it prima-

facie transpires in light of the entire above discussion that the evidence

prima-facie reveals that the charge is required to be framed."

A1H, BURsd SIEISIY AaAYIg dAIB Adl U & 5, IR UIdRA 2H8dId ¥l
dofl 418 2y sAIAHI 21Acl sPI0 [AARRIHI dlgl cle a8l suIEUS al
AHRIIa 234 Idlofl ds 11 oliE %1 AY2eal AR [A3¢all dBlHAHT UYE ol
@I dl d 243ail siREN alltflal 2RIV]a (Aol dlHd Hsd s3] s,

Al doisS, olIHER IRId  &lgSiéal  Balwantsinh  Khengaji Jadeja
Vs B_Rathod & 1, Special Criminal Application No. 4461 of 2016,
[dla diRlv — ow/q9/R099 ol Ysiel dAIB Ad]l ¥33] 8. FHi GURlsd
sidol [Aaddrell AT s3, 2RMla ([AotelglHd Hsd sl duid Aeldd §f AY
A A Ae0] UM d sAIHT A1Ad B,

The real test for determining whether the charge should be

considered groundless under Section 239 of the Cri.P.C. is that

whether the materials are such that even if unrebutted make

out no case whatsoever, the accused should be discharged

under Section 239 Cri.P.C. The trial Court will have to consider,

whether the materials relied upon by the prosecution against

the applicant herein for the purpose of framing of the charge. if

unrebutted, make out any case at all.

(1) The Judge, while considering the question of

framing the charges, has the undoubted power to sift and weigh

the evidence for the limited purpose of finding out, whether or
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not a prima facie case against the accused has been made out.

What do we understand by the term "prima facie". "Prima facie"

may be used as an adjective meaning "sufficient to establish a

fact or raise a presumption unless disapproved or rebutted”. A

prima facie case is the establishment of a legally required

rebuttable presumption.

(2) Where the materials placed before the court

disclose grave suspicion against the accused which has not

been properly explained, the court will be fully justified in

framing a charge and proceeding with the trial.

(3) The test to determine prima facie case would

naturally depend upon the facts of each case and it is difficult to

lay down a universal law. By and large, however, if two views

are equally possible and the Judge is satisfied that the evidence

adduced before him while giving rise to some suspicion but not

grave suspicion against the accused, he will be fully within his

right to discharge the accused.

(4) The court concerned, while deciding the discharge

application filed by the accused, should not merely act as a post

office or a mouthpiece of the prosecution, but has to consider

the broad probabilities of the case, the total effect of the

evidence and the documents produced before the Court, any

basic infirmities appearing in the case and so on. However, this

does not mean that the Judge should make a roving enquiry into

the pros and cons of the matter and weigh the evidence as if he

was conducting a trial.

sojdld:—
A1 s13 NI 248d1d d@il dofl 241861 €2d1dos dAu13 Adi, AR gl Uldl
AUt €(AJlol WAl AHGER AHI &Il Yobl AH3al] SodId S B. AR |
aoiss, ciRdld Yrd1 AlEl6RH, sAH-U del sdH-U dAu1Q add] %33 8.
SAH—U dAIA Adi, sAuleuel siddigli "Yal Hizell" UAs "gslsd” ddl "Ad]
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Ao &slsdl” § ¥ 213 &9 gl "ugd” eld sAIHi H1d] &, dotl 2=Rdcd 3
(Aot 21Rdcd AA Y11 2411 2152 240l "o SIEf [ARA olgl.” A1eA 5 scn— 5 &l
Uu Hi ¥ eslsdl "udd elld saldi AA19d & A idol o Yrud) A4 AsIQA."

84, sdH—3Y dUIA Adi, Al sReIs Fordlgs sauldi A419d] & 5, "As
QUSd" 3 F "SIe Yotloll AR A", dofl [Apg WdR 2iBsila sauii
AH1Ad] soqdia "AlfRld” s3] ASIR oigl AHY oflBoll YSIERAHI YRl ollHER
AU AHEIAd dHY olIHER AU &IF5IE &Rl A 2ure d WM Ui
A11dd 8.
1.Supreme Court of India 1966 AIR 119,
AGHNOO NAGESIA
Versus
STATE OF BIHAR
dt . 04/05/1965
Thus, except as provided by s. 27 of the Evidence Act, a

confession by an police office is absolutely protected under s. 25

of the Evidence Act, and if it is made in the course of an

investigation, it is also protected by s. 162 of the Code of Criminal

Procedure, and a confession to any other person made by him

while in the custody of a police officer is protected by 5. 26, unless

it is made in the immediate presence of a waqistrate.

These provisions seem to proceed upon the view that

confessions made by an accused to a police officer or made by

him while he is in the custody of a police officer are not to be

trusted, and should not be used in evidence against him. They are

based upon grounds of public policy, and the fullest effect should

be given to them.

Section 27 applies only to information received from a
person accused of an offence in the custody of a police

officer. ...... The entire evidence against the appellant then

consists of the fact that the appellant gave information as to the

place "where the dead bodies were lying" and as to "the place

where he concealed the tan”, the discovery of the dead bodies
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and the "tangi” in consequence of the information, "the discovery

of a blood—stained chadar from the appellant's house and the fact

that he had gone to Dungi |Jharan" Hills on the morning of August

11, 1963. This evidence is not sufficient to convict the appellant of

the offenses under s. 302 of the Indian Penal Code.

2. R/SPECIAL CRIMINAL APPLICATION NO.740 of 2015
KANDHAL SARMAN JADEJA
Versus
STATE OF GUJARAT
Date 21/12/2020

Thus, in the papers of the charge—sheet, there is no material

available against the petitioner connecting him with the incident in

guestion. Thus, the present petitioner is implicated in the incident in

guestion only on the basis of the statement of the co—accused.
3. CRIMINAL APPEAL NO.714 OF 2019
DIPAKBHAI JAGDISHCHANDRA PATEL
Versus
STATE OF GUJARAT AND ANOTHER
Date: 24,/04/2019

40.... A confession, which is made to a Police Officer, would be

inadmissible’ having regard to Section 25 of the Evidence Act. A

confession, which is vitiated under Section 24 of the Evidence Act

would also be inadmissible. A confession unless it fulfills the test laid

down in Pakala Narayana Swami (supra) and as accepted by this
Court, may still be used as an admission under Section 21 of the
Evidence Act. This, however, is subject to the bar of admissibility of a
statement under Section 161 of the Cr.PC. Therefore, even if a
statement contains admission, the statement being one under
Section 161, it would immediately attract the bar under Section 162
of the Cr.PC.
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R/CRIMINAL REVISION APPLICATION NO.265 of 2019 RAJU RAJU
GANDY ROOPCHAND KRISHNANI
Versus
STATE OF GUJARAT
HONOURABLE MR. JUSTICE V.P. PATEL

As per Section 5 of the Evidence Act, the prosecution has to

collect the evidence in any proceeding of existence or non

existence of every fact in issue and of such other facts which is

declared to be relevant under Section 6 to 55 of the Evidence

Act and no others.

In this case whatever the evidence produced with charge—

sheet against the applicant accused is ONLY statement of

coaccused, which is HIT by Section 25 of the Evidence Act.

In the instant case on hand no material is brought out from the
charge—-sheet to prosecute the applicant in alleged offence

except the statement of the coaccused. There is no other

evidence contained in the chargesheet. Merely because the

applicant is involved in 51 similar cases he cannot be

prosecuted in the present case.

Further, considering the contents of the application, argument
advanced by the learned counsels for both the parties, record
of the case, evidence submitted with charge sheet and the
ratio laid down by the Honourable Supreme Court and by this

Court in above cases, it appears that charge against the

accused to be groundless. The order passed by the learned trial

Court is not correct, legal and proper in the eye of law. Hence,

it deserve to be quash and set aside.

sRkReN; -

A1, Al s UldlA 28d1d dol A196l €2d1d%, sAH—-3C ol sRIEISIY

211 AHY BURISA alIHER AU HEIAT AT AIHER ANRId EIISIE &IRI AE

YsleRAHI VNG sAIHT H1ddl RiLdidl deiai gvl, 241 sI3 ugH Hilsd)

AedId AR Adi, ddHiol AR SFNUIEHT ol1H oief] dHey 242 285 Gue]
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slGia &1 & 5, eidoll ARIIAIofl 4o JYosI SIA LRUSS &dl, d Yot SIA IR
dUIRt ERAlol &Idall atlell SGAIA Scl, gloAFR dI2all AHIUR LRUSS SAIH
AH1Ad Aol &lciall 2ollail SIA WA dUIR €231el U AHAER A4S Iollol]
Sojdid S 8. d R A1 s1A 28S GURE] dilddl [Cog sl Ucual, U2l 3
AidaNs Yrdl ofefl 5 sidall ARVRA Ui S YaiHid AsaR &Ad oefl. d
AHIH AFNHI 2Hal SERI ARNIRA il Hofl 2419 dl yel dlofl [Qogai
"SIRIEI Yo" “dBlidaly” I s Al "S1g YRAl" otefl. gafl, sidal 4
Aol R0 ofl AIAHI EIVA LA B. d Fdl ULl Glalldal AHIRR 0 Uy GURidoall
AHY AW B AR, | AEIAdS ool Aol 182 [BiHi A€ SAH] AUURaIYIR
Hea aivfl, [SHd 82 AHvol @iy sl GRIA Wl of 81, ofld Y¥Giall §SH
SAUIHI 2419 B,
— g8 —

Al slHoll ARIMRAS  SiwelR]l sl 2lEdiofl sax-3c 4093
"[QAoic@lda” ©1s] #sdiall §s# S41Hi 419 B.

A1 SIA HalHId A3 dAAINI6l doiss %l SIg gsH 8AA Bl dl d el
SIIH SAIAI A1 B/ SIS gsH LA ol &1 dl, HalHId 249 HId]sldf]
%33 AUl s3], ¥ d 8SSERG URd Sdloll §SH SAIHI A1 B.

A1%A% dl. ¥/ 03 /205 dll A% 20AAd A1ETo1/dis vHelddHi didl,
Aei01d], Hi3 el s3] s sl

(sl vieid))
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