ORDER EX-37 1/21 C.C.No. 172/2013

AiS— 39 d2Ad §SH

sRUIEUS - [A.5udl] WRisye 4l [Qud Alcs]
ARAVIUG - [A.9.2 jA820 AAHT

() oAUl 4Rl &ldall SIA 2is—39 &l 2% Glddfl 1% [5.1].5154]]
sdd vU(R) 869 AURIY| of.q &l § o ue gRUIE s1ALl SIRUIY
SAI Glloid dlRa/a/0U ol A%y Y AAA 8. &ldd] wRY1HI
GiRAIGUioll YRR Yo AHis—2 ofl §[RYUIEH]T sUflA URUS2 GlER
uisdl duid sy 222do2 Ulg S 8 Aal SY W2eHo2 ddJUIYalI3
8 AUY| §Y 222Ho2 ARSIRUEA €lRal13 8, dd] slgurl cicidall Geau
sRUIEH]T S3d o1€f]. sUflA %A1 UlRUSEH GislR UISH IR UlRUSeHHI
U] Wil oliaid AsIISRIa AdAd &dl al 1€ Aui] ulcinail
GeAu UiRUseAAHI s3d &dl. 2118l sudlA AsiisRia cfdwial xce
213 vl Adyel] A410d edl. K] AsiisiRlcl ddpIddlal] Sief HELRIEN
sudloll &dl oife. dgjHi, Sief ASIRISR § AR &les? sigull slRlE
12212 215 sUdll 5 Vo 2YIHI 53d alel. ARI] 612 &l § oIl
SUolldi 2481 SIRS2R of &dl 2Hal AYeRA%(l siRldiglHi A1 12l
dlad o &dl. dg4di, sudll ediRl Aal—200% Jellofl dxid Adouclle
212212 215 sUdlofl sV sId SAIHI AH1Ad O, ¥ dHIH AAAoAR(e
A3 122R s sudll ediRrl Sig diel AUIiAHI AH1Ad ofefl. Fe,
UlRUseAoll HHE A o1l d Yxoiofl sRUIE U] AS AH aiell. agyai,
Ais—q ofl sRAIE AHUHAUTEl KBl 8. SUA UIRUS2Y Aol —ACES
Hi 616812 UISA &d]. Fofl SRAUIE IR 19 Y HIE Aal—2093 Hi SUIH]
1AM 8. sRYUIEd AHUHJTEIG] GlIE oS B, dggHi, AR 6. 9,2,
dl.Ry/ S /2004 &l 2al BRI 61.3,U,5 dl.a/aa/accs &l sudlai

Aot A1l g2l &Ad 8. ddlall AXailHI Gileid sUoll Ase Yo



ORDER EX-37 2/21 C.C.No. 172 /2013

(2)

K212 A1s sudlai 513 2Acidle s3d 8. ANlaIHI Ale AR
sudflai sigfuel 2d Asni—dd &dl olf8. Fef, ARl ci.q &l § o se
$3 Aol ¢ Yxoioll sRAIE SIA ¥dIGeR sA] IS olf6. GURISd
AHIH &slsdl dial Al ARIY] of.q &l § alidilal A€ SA4AHIL SIRUIY
SRUI % 2¥IRA 8.

AUis—39 &l Y Gu Yxoiofl SlRUIF 2Rl [A3euAi gRUIE]
ARl sluigdee dsell slgf Alid digl—%dIol %Y SAIHI 241
otefl. 211R.241.2l. sluiddoeatl 20 U1 U2l edRl Ai5—39 of| 24291 GUR
AlB1aai 1R 830, 2% ollHYR SUI R ¥ RUIHI AI1Ad 8.

glciofl Rl HoRA€Iol Gloal uisRlofl 385 HY¥oiofl AHifGis edldl
Aiididl A19d 8. oiuIduiell ([A.9.2ll &Rl Ais—39
212101l AHoidi oflA Yyololl oAUIRS YSIEIA] Y SAUIHI A1 8.
X AdHIH oAIRIS YSIERA Aol AEIdd edRI HIoiyds 3d duIal

Ad1Hi A19d 8.

Sr.No. Judgment/Citation

1 Bhagyesh Gyanswaroop Bhatnagar V/s. State of Gujarat,
Special Criminal Application No0.5083/2017, Order
Dt.15/03/2018

2 Nirmalsingh  Dirubha Rana V/s. State of Gujarat,
R/SCR.A/2828/2018, Order Dt.04/05/2018

3 |Vadibhai M.Patel V/s. Registrat of Companies, R/SCR.A/
2841/2011, Order Dt.16/06/2017

4 Ramakrishna Raja V/s. Registrar of Companies, (2005)123
COMPCAS319(MAD)

5 Hafez Rustom Dalal V/s. Registrar of Companies, (2005) 128
COMPCASS883(GUJ).

6 Registrar of the Companies (Gujarat) V/s. Shri V.C.Gandhi and
Others, In The City Session Court At Ahmedabad, CR
RA/335/2019.

7 Registrar of the Companies V/s. Shri Kalpen R.Shah, CR.RA
408/2018, In The City Session Court At Ahmedabad,
Dt.13/01/2021.

8 Registrar of the Companies V/s. Shri Navnit P.Patel and Others,




ORDER EX-37 3/21 C.C.No. 172/2013

In The City Session Court At Ahmedabad, CR.RA.417/2018.

(v) 2is—39 &l 2% &idd] sluUIF 2% lal AVfl, vis— ofl sRuIE
dA1L Adi sRUIE] AR 1A SluIdHoe e4iR] 241 SIHall AA1R1U] o, €]
9 o2l M/S. Tripex Overseas Limited sudloil 21l Sl3se?
2ol A¥eRAYoll SUdflotl deRl 418 AsNR—-d &ldig] ¥ lidl sud]
ERI .9/ 3/ACES ol AN HER UISUIHI AIdd UIRUSSAH HXO
s1349(13] oife s3] sRUIEHI ¥LIIRUI Y¥AH SUdfl 2se, AcUS ol saH
$3 A1Y diUdl SAH S¢ Yol [RI11UIn el SA &ldloll A1
HSUIHT AH1AA & AR AUYH 243 sUdll Ase, Acus o saH §3

2ol §¢ AR Ad] AH194US 81U ¥ of I Yol B,

63. CRIMINAL LIABILITY FOR MIS-STATEMENTS IN
PROSPECTUS

(1) Where a prospectus issued after the commencement of this Act

includes any untrue statement, every person who authorised the
issue of the prospectus shall be punishable with imprisonment for a
term which may extend to two years, or with fine which may extend
to 1[fifty] thousand rupees, or with both, unless he proves either that
the statement was immaterial or that he had reasonable ground to
believe, and did up to the time of the issue of the prospectus
believe, that the statement was true.

(2) A person shall not be deemed for the purposes of this section to
have authorised the issue of a prospectus by reason only of his
having given -

(a) the consent required by section 58 to the inclusion therein of a
statement purporting to be made by him as an expert, or

(b) the consent required by sub-section (3) of section 60.
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68. PENALTY FOR FRAUDULENTLY INDUCING PERSONS TO
INVEST MONEY

Any person who, either by knowingly or recklessly making any

statement, promise or forecast which is false, deceptive or
misleading, or by any dishonest concealment of material facts,
induces or attempts to induce another person to enter into, or to
offer to enter into -

(a) any agreement for, or with a view to, acquiring, disposing of,
subscribing for, or underwriting shares or debentures;

or

(b) any agreement the purpose or pretended purpose of which is to
secure a profit to any of the parties from the yield of shares or
debentures, or by reference to fluctuations in the value of shares or
debentures ; shall be punishable with imprisonment for a term which
may extend to five years, or with fine which may extend to 1[one

lakh] rupees, or with both.

agAHi, AN (S.ul.slsoll sdd wu(R) duel Adl AHidgys sldie]

X oflA Yol B.:

Sec.245 :- When accused shall be discharged.
(1) If, upon taking all the evidence referred to in section 244, the

Magistrate considers, for reasons to be recorded, that no case

against the accused has been made out which, if unrebutted, would

warrant his conviction, the Magistrate shall discharge him.
(2) Nothing in this section shall be deemed to prevent a Magistrate

from discharging the accused at any previous stage of the case if,
for reasons to be recorded by such Magistrate, he considers the

charge to be groundless.
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22. Let me now straightway go to the decision of the Delhi High
Court. The short point involved in the case before the Delhi High
Court was, whether the complaint filed by the respondent against

the petitioners therein for making a misstatements or false
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statements in the prospectus was within the period of limitation. The

Delhi High Court observed as under:-
“2. The complaint has been filed only on 14.01.2004.
According to the petitioners this complaint has been filed
by the petitioner for making a mis-statement in the public
prospectus which was filed by the petitioners on
11.04.1997 is barred by limitation. It is submitted that the
punishment for making a mis-statement in a prospectus
Is punishable under Section 63 of the Companies Act
which provides punishment of two years. The said
Section for the sake of reference Is reproduced

hereunder:

63. Criminal liability for misstatements in

prospectus:-

(1) Where a prospectus issued after the
commencement of this Act includes any untrue
Statement, every person who authorised the issue
of the prospectus shall be punishable with
imprisonment for a term which may extend to two
years, or with fine which may extend to 1ffifty
thousand rupees], or with both, unless he proves
either that the statement was immaterial or that he
had reasonable ground to believe, and did up to
the time of the issue of the prospectus believe, that

the statement was true.

(2) A person shall not be deemed for the purposes
of this section to have authorised the issue of a

prospectus by reason only of his having given--

(a) the consent required by section 58 to the
inclusion therein of a statement purporting to be

made by him as an expert, or
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(b) the consent required by sub-section (3) of
section 60.
3. Section 628 of the Companies Act which is the
other provision for which the petitioners are sought to be
prosecuted also provided punishment of two years only.

The said provision also reads as under:

628. PENALTY FOR FALSE STATEMENTS:If in
any return, report, certificate, balance sheet,
prospectus, statement or other document required
by or for the purposes of any of the provisions of

this Act, any person makes a statement -

(a) which is false in any material particular, knowing
it to be false;

or

(b) which omits any material fact knowing it to be
material; he shall, save as otherwise expressly
provided in this Act, be punishable with
imprisonment for a term which may extend to two

years, and shall also be liable to fine.

4. It is submitted by the petitioners that for any
offence punishable for up to two years the period of
limitation is only three years as per the provisions of
Section 468 of the Cr.P.C. As such the complaint which
has been filed after seven years of the filing of the

prospectus is barred by limitation.

5. The petitioners have also relied upon a judgment
delivered by this Court in Crl.M.C.1777/2005 titled as
Sunair Hotels Ltd. and Anr. Vs. The Registrar of

Companies and Anr. decided on 18.03.2009 wherein in a
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similar circumstance also a complaint was filed beyond
period of limitation, this Court has held:
6. Section 374 of the Companies Act reads

as under:

374 - Penalty for contravention of section 372
or 373:- If default is made in complying with
the provisions ofl[section 372 [excluding sub-
sections (6) and (7)] or section 373], every
officer of the company who is in default shall
be punishable with fine which may extend

to2[fifty thousand rupees.

7. Similarly, it will also be appropriate to
take note of Section 468 of Cr.P.C.1973.

468. Bar to taking cognizance after lapse of
the period of limitation.

(1) Except as otherwise provided
elsewhere in this Code, no court, shall take
cognizance of an offence of the category
specified in sub-section (2), after the expiry of
the period of limitation.

(2) The period of limitation shall be-

(a) Six months, if the offence is punishable
with fine only;

(b) One year, if the offence is punishable
with imprisonment for a term not exceeding
one year;

(c) Three years, |if the offence is
punishable with imprisonment for a term
exceeding one year but not exceeding three

years.
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(3) For the purposes of this section, the
period of limitation, in relation to offences
which may be tried together, shall be
determined with reference to the offence
which is punishable with the more severe
punishment or, as the case may be, the most
severe punishment.

6. It was further held (page 207 of 151 Comp

Cas):
8. In view of the aforesaid it is apparent that
the limitation to take cognizance of the
offence alleged to have been committed by
the petitioner expired long ago before the
filing of the compliant which has been filed

sometimes in 2004.

9. The only explanation given by the
respondents to justify the delay is that the
sanction for lodging the prosecution against
the petitioner company was required to have
obtained prior to the filing of this complaint
which was received from the Department of
Company Affairs, Shastri Bhawan, New
Delhi. They have also relied upon the
provisions of Section 470(3) of the Code of
Criminal Procedure and submits that in the
circumstances, the period taken by them in
obtaining the prior sanction which they say
has to be excluded from the period of
limitation as provided under Section 468 of
the Cr.P.C. Since the sanction was received
only on 13.04.2004 and, therefore, filing of

the complaint within 6 months thereafter is
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justified and brings the complaint within

limitation.

10. Coming to the judgments which have
been relied upon by the petitioner | find that
in the case of Vinod Kumar Jain (supra) it has
been held:

(4) The petitioner appeared in the trial Court
in obedience to the process issued to him but
he has challenged the legality and validity of

the summoning order through this petition.

(5) The learned counsel for the petitioner has
at the outset assailed the cognizance of the
complaint by the learned Additional Chief
Metropolitan Magistrate on the ground that
the complaint was hopelessly barred by time
on the date it was presented and the learned
Magistrate could not take cognizance of the
same without first condoning the delay as
envisaged in Section 473 of the Code and
that too after notice to the petitioner. Hence,
the impugned order, according to him, is
vocative of principles of natural justice.
Moreover, it betrays total non-application of
Judicial mind with regard to the facts spelt out
by the respondent-complainant in the
application made by him under Section 473
of the Code for condensation of delay. As
pointed out by him, the cryptic order" and find
prima facie grounds to proceed against the
accused under Section 473 Criminal

"

Procedure Code ....... .~ does not disclose
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whether the learned Additional Chief
Metropolitan Magistrate condoned the delay

and if so, on what ground.

(6) SUB-SECTION (1) of Section 468 of the
Code lays down that except as otherwise
provided elsewhere in the Code, no court
shall take cognizance of an offence of the
category specified in Sub-section (2) thereof
after the expiry of the period of limitation
prescribed in clauses (a), (b) & (c) of the Sub-
section. Obviously the bar of limitation
operates before the court takes cognizance
of an offence. Under clause (a). Sub-section
(2) of Section 468, the period of limitation is
six months if the offence is punishable with
fine only as is admittedly the position in the
instant case. Section 469 of the Code
prescribes the terminus a quo for the
commencement of period of limitation. It is
the date of the offence or where the
commission of the offence was not known to
the person aggrieved by the offence, the first
day on which such offence cones to the
knowledge of such person whichever is
earlier. In the instant case, the contention of
the respondent-complainant is that he came
to know of the commission of offence on 24"
January 1981 when he perused the report of
the Inspecting Officer Shri O.P. Chadha.
Obviously, thereforee, the complaint was
hopelessly barred by time on the date of its

institution.
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(7) Section 473 of the Code, however,
provides that notwithstanding anything
contained In the foregoing provisions the
court may take cognizance of an offence after
the expiry of period of limitation provided
thereforee If it is satisfied on the facts and in

the circumstances of the case that

(i)  the delay has been properly explained;

or that

(i) it is necessary so to do in the interests

of justice.

(8) It is thus manifest that if a complaint is
prima facie barred by time when it is filed, it
becomes necessary for the prosecuting
agency to explain the delay and seek
condensation of the same. Unless the delay
iIs condoned the court cannot take
cognizance of the complaint. In other words,
the Magistrate has to apply his mind to the
question of limitation at the pre-cognizance
stage and satisfy himself that delay has been
properly explained or that it is necessary to
condone the delay in the interests of justice.
The Magistrate cannot hasten to issue the
process without first recording his satisfaction
that the delay was satisfactorily explained to
him or that he was of the view that the
condensation of delay was in the interests of
Justice. It 19 highly doubtful that the court can
condone the delay and thus extend limitation

subsequent to the taking of cognizance of the
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offence. Of course, the condensation of delay
may be implied from the act of the Magistrate
in taking cognizance after the expiry of the
period of limitation and proceeding with the
case but the order must be clear and
categorical in this respect. He has no power
or authority to condone the delay
provisionally or ex facie as has been

seemingly done in the instant case.

(9) In State of Punjab v. Sarwan Singh, AIR
1981 SC1054, the accused Sarwan Singh
was convicted of an offence under Section
406, Indian Penal Code, by the trial Court.
However, on appeal having been preferred
by him, the High Court set aside his
conviction and acquitted him mainly on the
ground that the prosecution launched against
him was clearly barred by limitation under
sections 468 & 469 of the Code. The State
went in appeal by special leave to the
Supreme Court but the same was dismissed
with the following observations which are

very pertinent to notice:.

"The object of Criminal Procedure Code in
putting a bar of limitation on prosecutions
was clearly to prevent the parties from filing
cases after a long time, as a result of which
material evidence may disappear and also to
prevent abuse of the process of the court by
filing vexatious and belated prosecutions long

after the date of the offence. The object
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which the statute seeks to subserve is clearly
in consonance with the concept of fairness of
trial as enshrined in Article 21 of the
Constitution. It is, thereforee, of the utmost
importance that any prosecution, whether by
the State or a private complainant must abide
by the letter of law or take the risk of the
prosecution failing on the ground of

limitation."

(10) Obviously an accused person acquires a
valuable right the moment his prosecution is
barred by limitation. Hence, that right cannot
be taken away except in accordance with the
provisions of law. It is, therefore, imperative
for the court taking cognizance of the offence
to apply its judicial mind as to whether the
prosecution has satisfactorily explained the
delay in launching prosecution at the pre-
cognizance stage i.e. when the Magistrate
applies his mind for the purpose of
proceeding under Section 200 and the
succeeding Sections in Chapter 15 of the
Code. Since the discretion vesting in the
Magistrate to condone the delay or not has to
be judicially exercised, the principles of
natural justice require that the accused must
be afforded an opportunity before he is called
upon to face the prosecution in a time barred
matter. As observed by a Division Bench of
this Court in State ( Delhi Administration) v.
Anil Puri and others ILR 1979 Delhi 350
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In the present case, the respondents
have submitted that it is only when a balance
sheet was filed by the petitioners for the year
ending 31.03.2001 that they came to know
that the statement made in the prospectus
was not correct and accordingly they gave a
show cause notice which was given on
21.05.2002 and then they have filed a
complaint dated 14.01.2004. It is submitted
that the delay had been caused because of
obtaining sanction etc. from the department

concerned.

Even if one takes the case of the
respondents at the highest and apply the
provision of Section 473 of the Cr.P.C. to the
facts of this case, then also once the
respondents having come to know about the
violation, i.e, on filing of the balance sheet,
no where it is stated as to when the said
balance sheet was filed, it is also not stated
as to whether prior to 31.03.2001 any
balance sheet was filed by the petitioner or
not and in case such balance sheet was filed
then what was the status shown in that
balance sheet. It is hard to believe that the
petitioner had not filed any balance sheet
prior thereto though balance sheet as per the
petitioners were filed on year to year basis.
Moreover, it is nowhere stated in the
complaint as to from which date the limitation
Starts so as to bring the complaint within

limitation. As a matter of fact, the averments
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made in the response by the respondents are

not even forming part of the complaint.

Thus, even the averments made in the
complaint are per se false to the knowledge
of the respondents and therefore the plea
taken by the respondents that this is a case
where neither there was any continuing
wrong and that the limitation period was
continuing till the respondents filed the
complaint cannot be sustained. Even
otherwise the law has been already
discussed by this Court in the judgment
quoted above. No contrary judgment has

been cited.

Taking into consideration that the
prospectus in this case was filed on
11.4.1997, filing of the complaint in this case
in the year 2004 cannot be justified at all.
Thus, the complaint as well as the
summoning order issued in this case is set
aside and the complaint filed by the
respondents is quashed. Consequently, all
the proceedings emanating therefrom are
hereby quashed.

Petition stands disposed of. ”

23. In the case at hand also, even if one takes the case of
respondent no. 2 at the highest and apply the provisions of Section
473 of the Code of Criminal Procedure to the facts of this case, then
also once the respondents, having come to know about the
violation, i.e. on filing of the balance-sheets, nowhere it is stated as

to when the said balance-sheet was filed, and in case such
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balance-sheet was filed, then what was the status shown in the
balance-sheet. Moreover, it is nowhere stated in the complaint as to
on which date the limitation started so as to bring the complaint

within the period of limitation.

Gwisd odIRs YslEl &ulal AWl 35S Gudll eslsdl @z
Adi Aa—ACES ol d¥AHI Sudl] ediRl dof UIRUS2A 18 SAIHI A1
Gl1E Aol SUdl] AARdcui AIRUI HIE SIRAEI ¥ SUoflail Ado 2lle
141R2IR 2418 SUflA A2 Y SAIAHI A1dd 8. ¥ AAc 2ll2 &dlal qAv]]
912212 i1 sUll2 ediRl sUallA doil UIRUS2A H¥Giofl s1342(13] aile
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24. So far as the issue of validity of the sanction is concerned, as

noted above, the very same sanction was considered by the High

Court of Delhi in the case of Dharmendra Kumar Lila Vs. Registrar
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of Companies, [2011] 161 Company Case 301 (Delhi). The Delhi
High Court took the view that the sanction which was sought to be
relied upon was no sanction in the eyes of law. It was just a general
permission granted for initiating prosecution in respect of the
violations of certain provisions of the Act, 1956. | may quote the
entire decision of the High Court in the case of Dharmendra Kumar

Lila (supra):-

“2. Learned Senior counsel for the petitioners has
contended that no criminal complaint can be filed under
Section 62 of the Act as this provision deals with the “civil
liability” for making misstatement in the prospectus. With
regard to the complaint under Section 68 of the Act, it
has been submitted that for filing of a complaint under
this section, prior sanction of competent authority was
required. Neither such sanction was obtained by the
Registrar of Companies prior to filing of the complaint nor
had the same been placed on record. In nutshell, it has
been canvassed that the complaint under Section 62
read with Section 68 of the Act was liable to be quashed.
Reliance has also been placed on Rajeev Shukla & Anr.
vs. Registrar of Companies 135 (2006) Delhi Law Times
599 and Manju Yadav vs. Registrar of Companies 2007
(98) DRJ 312.

Section 62 of the Act reads as under:-

“62. Civil liability for misstatements in prospectus.
(1) Subject to the provisions of this section, where
a prospectus invites persons to subscribe for
shares Iin or debentures of a company, the
following persons shall be liable to pay
compensation to every persons who subscribes for

any shares or debentures on the faith fo the
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prospectus for any loss or damage he may have
sustained by reason of any untrue statement

1

included therein, that is to say, ..........

Bare perusal of the aforesaid provision clearly
indicates that violation thereof entails civil liability
inasmuch as, it provides payment of compensation in
case of misstatement in the prospectus. In my view, the
compensation in respect of violation of Section 62 of the
Act can be claimed by filing appropriate civil suit and no
criminal complaint under Section 62 of the Act would be
maintainable in this regard. Similar view has been
expressed in Rajiv Shukla [2006] 135 DLT and Manju
Yadav's cases [2007] 98 DRJ 312.

As regards the complaint under Section 68 of the
said Act is concerned, learned counsel for the
respondent has not disputed that prior sanction of the
competent authority is required before launching
prosecution under the said provision. However, he
contends that such sanction was granted for initiating
prosecution by the Department of Company Affairs vide
its letter dated 13th March, 2002. | have perused the
copy of so called sanction letter and find that the same
is general permission granted to the Regional Director
by the Department of Law & Justice for initiating
prosecution in respect of violations of Sections 62, 63
read with 628 of the said Act. This sanction nowhere
includes launching of prosecution under Section 68 of
the Act. In Rajiv Shukla’s case (supra) also this very
sanction letter was involved and was adversely
commented upon. No other sanction letter has been

placed on record. In absence of any such sanction, the
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only presumption which can be drawn is that no sanction
was obtained for launching prosecution under Section
68 of the Act against the petitioners. In absence of prior
sanction, the complaint under Section 68 of the said Act

would also be not maintainable.

For the foregoing reasons, petitions are allowed
and complaint case bearing no. 805/2002 pending
before the ACMM and all further proceedings arising

therefrom qua the petitioners are hereby quashed.

All the abovementioned disposed of in the above

terms. ”

(1)BWRIsd cuIRs YSIElHI WeIMNA &Ad R[edid diAi ddi AHARI

(*)
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