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20. The broad parameters summarising the procedure to be followed for
introducing secondary evidence are reiterated and read thus:

20.1 The fundamental principle of the Indian Evidence Act is that facts have
to be established by primary evidence [Jagmail Singh v. Karamjit Singh,
(2020) 5 SCC 178. (Para 14)]. Section 64 mandates that documents must be
proved by primary evidence, which is considered the best evidence. Primary
evidence is the rule, while secondary evidence is an exception admissible
only in the absence of primary evidence. A party is generally required to
produce the best evidence available; so long as the superior evidence (the
original) is within a party's possession or reach, they cannot introduce
inferior proof (secondary evidence). [Smt. J. Yashoda v. K. Shobha Rani
(2007) 5 SCC 730]

20.2 Before secondary evidence can be admitted, the party relying on it
must lay a factual foundation. This involves two steps: First, the party must
prove that the original document actually existed and was executed.
Secondly, the party must establish valid reasons as to why the original
cannot be furnished. [Ibid; Kaliya v. State of Madhya Pradesh, (2013) 10
SCC 758]

20.3 Secondary evidence is inadmissible until the non-production of the
original is accounted for in a manner that brings the case within the specific
exceptions provided in Section 65.[H. Siddiqui (D) By Lrs. v. A.
Ramalingam AIR (2011) SC 1492] If the original itself is found to be
inadmissible through failure of the party who files it to prove it to be valid,
the same party is not entitled to introduce secondary evidence of its
contents. [Smt. J. Yashoda v. K. Shobha Rani (2007) 5 SCC 730]

20.4 Section 65 of the Evidence Act is exhaustive and states the specific
circumstances under which secondary evidence is permissible. To introduce
secondary evidence, a party must satisfy the conditions of one of the clauses
(a) through (g) of Section 65. [Ashok Dulichand v. Madahavlal Dube and
Another (1975) 4 SCC 664]

20.5 Further, admitting a document as secondary evidence does not
automatically prove its contents. The secondary evidence must be
authenticated by foundational evidence showing that the alleged copy is, in
fact, a true copy of the original. For instance, if a party wishes to introduce a
photostat copy, they must explain the circumstances under which the copy
was prepared and who possessed the original at the time the photograph was
taken. [Chandra v. M. Thangamuthu, (2010) 9 SCC 712]
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20.6 Mere admission of a document or making it an exhibit does not
dispense with the requirement of proving it in accordance with the law. The
court has an obligation to examine the probative value of the document and
decide the question of admissibility before making an endorsement on the
secondary evidence. If the foundational facts, such as the loss of the original
or the explanation for its non-production, are not established, the court
cannot legally allow the party to adduce secondary evidence. [Rakesh
Mohindra v. Anita Beri, (2016) 16 SCC 483]

20.7 There is no requirement that an application must be filed to lead
secondary evidence. While a party may choose to file such an application,
secondary evidence cannot be ousted solely because no application was
filed. It is sufficient if the party lays the necessary factual foundation for
Condition for Secondary Evidence Statutory Clause Type of Secondary
Evidence Allowed Adversary Possession Section 65(a) Any secondary
evidence (after notice). Written Admission Section 65(b) The written
admission itself. Loss or Destruction Section 65(c) Any secondary evidence.
Immovable Original Section 65(d) Any secondary evidence. Public
Document Section 65(e) Only a certified copy. Law-Specified Document
Section 65(f) Only a certified copy. Voluminous Records Section 65(g)
Testimony of a skilled examiner leading secondary evidence either in the
pleadings or during the course of evidence. [Dhanpat v. Sheo Ram 2020 (16)
SCC 209]

24 Aeal sUelll RAR Rigid 2Adl & 5 exclldoll Ylal-l wRAe o
(Qaterll Hoa (Ao eld, AR WUlls YAdl 34 Yo ddy % s:dl
AU B il WAL AR % SBL YRAAL R A0l 2SI, AR MR A18A
(E[AAHAL sem gu &0 puadl URRALAAL Hi2 %33 Wil udal yriarel
AN SAML UL S, AMER AR 2eldd H.Siddigui (Dead) By

Lrs. Versus A.Ramalingam® 31 10 i 2u4» 52\{ ® 5

10. Provisions of Sec. 65 of the Act 1872 provide for permitting the parties
to adduce secondary evidence. However, such a course is subject to a large
number of limitations. In a case where original documents are not produced
at any time, nor, any factual foundation has been led for giving secondary
evidence, it is not permissible for the Court to allow a party to adduce
secondary evidence. Thus, secondary evidence relating to the contents of a
document is inadmissible, until the non production of the original is
accounted for, so as to bring it within one or other of the cases provided for
in the section. The secondary evidence must be authenticated by
foundational evidence that the alleged copy is in fact a true copy of the
original. Mere admission of a document in evidence does not amount to its
proof. Therefore, the documentary evidence is required to be proved in
accordance with law. The Court has an obligation to decide the question of
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admissibility of a document in secondary evidence before making
endorsement thereon. (Vide: The Roman Catholilc Mission & Anr. V/s. The
State of Madras & Anr., AIR 1966 SC 1457, State of Rajasthan & Ors. v.
Khemraj & Ors., AIR 2000 SC 1759; Life Insurance Corporation of India &
Anr. v. Ram Pal Singh Bisen, (2010) 4 SCC 491; and M. Chandra V/s. M.
Thangamuthu & Anr., (2010) 9 SCC 712).

A, HOL €l %Y Ul L €l il AL YRAL HI2 2% SRl W2
SUE AP S % SAML LA AL &, dl 2idl 2L yRrdl s e,
L S % AW WRUR e L ARIL Ase © d waL ALY yRlaL &)
Aloid ad 2iaeus 8. ddl o Ad J. Yashoda Versus K.Shobha Rani’
Al YSLEMHL AHER AR Aeldd BRURL © 5 s €U L el wal 2l
(A stelsidl 5 Asen sllel YRual dls Hiddl 2l st Q. dedl, Ho
LA SH €l%R A8l, d Slil SOUHL e, dl Hoddll 2L Waell =L, i
€A % ASA %Y U D d HOL A Al dUR YA AR A5 B 5 Al
AL M ollotdl YRueuell ALeid gL (@l 4sa A yaR 230l 2Lstd A€l

AgMi, il SAUL SAUEUS glRL AesIRL HsulAL (Sl sBd
SRA(AAL &AL 28U sAML Ul B, Bl Bl ey oloid A § 5
SluRL du-l (RUMd 2432 ASala Al AHeL 2% SAML ULl 8,
AesRL AABUAL SRIGIRML AL ALRuslA SRI(d2Al, cusl Al A4l
(S2a16dl dstadl i3l Alell (Al 24 AlelR eclldy 2iU52 AUdald
AR B, SREL 5 d HsullAl [&uwell-dl du sA seAR Ad [Ruels
SAUAL U322 glRL dUR SAML U, B. %l dRAAHL HSULlAL [Su1eimMi
el BUAUMAd 2l ellsl ARl 2L dsldd €l dl d ollold (32
siddlaul wldlbiltld acidl aueufds 2L ¢ 9. 24l uRRAAUL

slguRl du-dl »lSe vddld leldd AHa % L Ucedl glulevat-ll

LML €A% ALUR HAAL Al 241 HSOUAL (QU16Mi e2llclbd, cA1SL

¢ 2007 (0) AIJEL-SC 39101



JUDGMENT 31 C CNO. 172-2017
AR A dL SR>l 2 (AR 24, (Qullu (esd uR wslud Hesa
oil o . g, 2l AUSdld Bl YOG D ATUAR ERALAXAL el
sRAAlEUsl glRL SAML 2Ude IRA[AAAL 2l A1asuds vl
ldeusdl Goll A B.

AL USRAL SUUL S(A (AL UASL HIBL s ALEL SPLOL A8, URd
AHA ARNMAL HOGLd [AuaaRd © dell d-l s2e8l, Bld, ol 24 vielad
AaL AL Wsat (ldae Ad Alloid udl 20dds ol B, AU Ad
AL UASE HOL Bl AR HSUUAL AR 8L, By A%¥eR, (341
A, SIG28I8e, AciBd AMUUEA cirl SITA ™AL d UHIRMAL LIRS
(sl sotl S 25, Ul URRAML it 21 [Eeumi ud) astgal 5 Ho
WS SIEL A2, 56 AR 2Rl HSullAL SUL ATUAR SISHL d-l e ©,
o SlaL wRiell Al i, 58 Ad w23, %l usl d-l 5228l 5dl 2Ad
FAALES dIR. AR SAAL BULR % Ul £cldy GU SlA, AR UL
AUPUHL WAadeR, [Saiofl viewl 2iadl uslel duiEdl wil gikl Ho
WHIRMUAA, 2R, drll (Aol 24 d-ll WSSl yrarR s3A st (8.

Ul WRRAME o (BRU8L uatsl vHeldd AHaL % U i d-ll sleAmR

Al »dl suEv-l 539 ©.

(22.3) UCUAUELAL 6ULSL (BRLRLAL ALssA (Suet

SRAULEURIAL AHA SA UG AUUR L HRRL WR Qell © 5
RN, SRSUERAUR Ad Hel ACURAEAL - UR vll2l excldol ei-iic)
AL GUISE B, AL HRBLL YRAR SAL HIZ, sRAULEUEL €25 Aoi[Ad AGURAE
23 A4, AlsSAU A A FA ARSI ([SA10L %Y SRl 2UAAUS Gridll

Sdl.



JUDGMENT 32 C C NO. 172-2017

Al SAME, sAAEusL gRL S ofl &l (BRuaL uatsl % vl .
AL YASHL tacls URel A BRUA B 5 d UL el dUR SAAA s
ARILL B €2cld B, BHL [AlAH AGUAUELAL A AL oUs] 25U e2llddmi
Al B i Ul By el vl 2dd B, U, L Uas
LURE ol-ladl W2 %33 vidl Yo (Bl s8I, el sarll-l
(Qo1dll, vl 242l RALEL 2SS UR HsAML 2L ldl el el

2itefl, HHeled A8 © 5 HIS- ofl L UAS gRL AL S ARILL %
Y B, U d ARLLL U0 &AL YO AUSIU €A i 2ddA YRldl
(AL, €35 AGUAUE UR 2AlsSA Rl AlssA U ollsL edl d edledd-l
ViLARYdS duld s ot Agl. ARUSIAL ALARATHL BAHIA HAAL AHIL
(Rerl uRdll 2l 2AlssU AisSIAL 24 €2l (G104l %32 o4l B,

23, S o HAd B 5 ARSI gBUALL UL SULHAL SAUML
LS5, EAAYS i ALeli(5 ([Sut0dl 2% Adl videAS B, SREL S vl
SAML aUisl AdeRlAl aRdl 2 wReelsdl il et 5l
st eld ©.

Al SUUL, €35 ACBld AGUAE 20 wHAL-AHAAL 2Ad (LRl
Rald eellddl Ho excldi-dl dlkelw3), sAulEUSAL e YRLdleis Ad

HooLd Gl Ml ASARIY 6l 8 B,

(R.%) s(Ad JRSIULTAR ARl HALAL YRLdL

SUGAL Ml Sslael gl [RalRd 2is 2udeds des 2 © 5
RMRA AgHIAlE S8 Masd, Al 2dl (SHA R0kl Had)l sy
il Hoddirl WARL sAl Q. Wizl vllEL 2ld 2dl vll2l el

olriladll 208 Ydl 42l uq, duiel 2Rl & iU SIEA AlRS1UEAUR



JUDGMENT 33 C C NO. 172-2017
Lo AL il Al Ul SAEL AUGLA Yl %533 64 B.

Al SAAL AHA S i YRAALAL AR Sl Vi, URURL
U A2l 5 2R .4 AL RN 4.2 2 SR UL AL GULS 5 1Y
5 USIRAL JRSIUEAR Il HORIL @l S UR Vldl SIS YRldl % Ul -8l
$ ul eollcld § VURUUBL UGURAEL AL AU V2 ecld Gell 3L sle
w2l clel Hedd . d o 3d, Adl weL s yRdl el 5 210l 24l
5 UlcllrL 22l w2l Ui Azl Hsoll A8l a0 s3e €.

sRAALEURIAL LA LB A B 5 Al vile ecldai-ll GualL 53
V{2l Ad YA GUSAHL Al A d-ll SIREL HSEllAL ARl SelLsaMl
UL HAAL SEUSAME UL dH O, YRldIAL Hedis uell 3l oleld
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15. On a reading of the section it is manifest that in the definition there are
set-forth two separate classes of acts which the persons deceived may be
induced to do. In the first place he may be induced fraudulently or
dishonestly to deliver any property to any person. The second class of acts
set-forth in the section is the doing or omitting to do anything which the
person deceived would not do or omit to do if he were not so deceived. In
the first class of cases the inducing must be fraudulent or dishonest. In the
second class of acts, the inducing must be intentional but not fraudulent or
dishonest.
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