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SAHF  EMUJ8FGL  %,[8LGF  DM8Z  ;F.S,  G\AZ  GJ-38-AC-3207  SL\DT  ~P

!5___qv  p5Z  EFZTLI  AGFJ8GF  5Z5|F\TLI  8I]AU"  S,F;LS  A|Fg0GF

ALIZGF 8LG G\U $ SL\DT ~P5__qv D/L S], ~P!545__qvGF D]NFDF, ;FY[

AL8Z 8LGGL  C[ZFO[ZL  SZL 5S0F. H.  U]GM SZJFDF V[SALHFG[  DNNUFZL  SZ[,

CMI4 VFZM%FLVM ;FD[ RF\UMNZ  5M,L; :8[XG U]PZPG\P !!!)Z_!5Z#_#Z! YL

U]gCM  NFB,  YI[,  VG[  T%FF;GF  V\T[  VFZM%FLVM  ;FD[  %F}ZTM  %F]ZFJM  CMJFYL

T[VM ;FD[ CF,G]\ RFH"XL8 SZJFDF\ VFJTF T[G[ OMHNFZL S[; ZlH:8Z[ ,.  OMP S[PG\P

!Z(_qZ_Z# YL GM\WJFDF VFJ[, K[P

sZf VF SFDGF VFZM5LVMG[ ;Dg; SF-TF4 VFZM5LVM  D]N'T[ CFHZ YTF

T[VMG[  5M,L;  T5F;GF  SFU/MGL  GS,M  VF5JFDF  VFJ[,  K[  VG[  tIFZAFN

VF SFDGF\  VFZM5LVM lJ~wW VF\SvZ5 YL TCMDTGFD]  OZDFJL4  VF\SvZ& YL

VF\SvZ* ;]WL VFZM5LVMG]\  lGJ[NG GM\WJFDF VFJ[,P H[DF\ VFZM5LVMV[ T[DGL

;FD[GF  VF1M5LT  TCMDTMGM  :5Q856[  .gSFZ  SZTF\  OZLIFN51FG[  T[DGM  S[;

5]ZJFZ SZJF DF8[ 5]ZFJM ZH] SZJF H6FJ[,P 

s#f  VF  SFDDF  OZLIFN51F  TZOYL  GLR[  D]HAGM  DM{lBS  TYF  ,[BLT

5]ZFJM ZH] YI[, K[P

_! 5\R;FC[N Z6HLTEF. JL9,EF. R]GFZFGL H]AFGL VF\Sv#Z

_Z 5\RGFD] VF\Sv##

_# TPSPVP 5°lyJZFHl;\C EZTl;\C UMCL,GL H]AFGL VF\Sv#*

_$  OZLIFN VF\Sv#( 
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s$f tIFZAFN  OZLIFN51F[  lJPV[P5LP5LPzLV[  DF{BLS  ZLT[  5]ZFJM  5]ZM

YIFG]\  HFC[Z  SZTF4  VFZM5LVM  lJ~wW  5]ZTM  5]ZFJM  D/L  VFJTF4  VF

SFD[ VFZM5LVMG] ;LPVFZP5LP;LP S,Dv#!# D]HAG] lJX[QF lGJ[NG GM\WJFDF

VFJ[, K[P H[DF T[VMV[ H6FJ[, K[ S[4 T[VM lGNM"QF K[ T[DGF 5Z BM8L OZLIFN

SZ[, K[P tIFZAFN ;ZSFZ51F[ lJPV[P5LP5LPzL GL N,L,M ;F\E/L T[DH VFZM5LVM

TZO[ lJwJFG JSL, zL GL N,L,M ;F\E/JFDF VFJLP    

s5f VF S[;GL CSLSTM4 ;\HMUM4 Z[SM0" p5ZGF 5]ZFJFVM VG[ SFINFGL

;\,uG  HMUJF.VM  T[DH  ;FY[  ;FY[  VF  S[;  AFAT[  SZJFDF  VFJ[,  N,L,M

wIFG[ ,[TF\ V+[GL VNF,TGF  lG6"I DF8[ GLR[ D]HAGF D]N'FVM p5l:YT YFI

K[P 

s!f X]\  OlZIFN51F  lGoX\S56[  5]ZJFZ  SZ[  K[  S[4  VF  SFDGF  VFZM5L

NL5SEF.  UMJL\NEF.  DSJF6FGFVMV[ U[Z SFIN[;Z JUZ 5F;

5ZDL8[  5MTFGF  SAHF  EMUJ8FGL  %,[8LGF  DM8Z  ;F.S, G\AZ

GJ-38-AC-3207   SL\DT  ~P  !5___qv  p5Z  EFZTLI

AGFJ8GF 5Z5|F\TLI 8I]AU"  S,F;LS A|Fg0GF  ALIZGF 8LG G\U

_$  SL\DT  ~P5__qv  D/L  S],  ~P!545__qvGF

D]NFDF, ;FY[ 5S0F. H. U]GM SZJFDF V[SALHFG[ DNNUFZL SZL

VFZM5LVMV[   5F[CLALXG  V[S8GL  S,Dv&5sV[fsV[f4  !!

&AL4 )(sZf4 (! D]HAGM  ;HFG[ 5F+ U]GM  SZ[, K[m

sZf X]\ C]SDm
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s&fPP  p5ZMST D]N'FVM GF DFZF lG6"I GLR[ D]HA K[P 

s!f GSFZFtDS

sZf VFBZL C]SD D]HAP 

s*f p5ZMST D]N'FVMGF lG6"IGF DFZF SFZ6M GLR[ D]HA K[P 

      ooo SFZ6M ooo

D]NF G\P !

s*P!f OMHNFZL  gIFIXF:+GF  5FIFGF  l;wwFF\T  D]HA  OlZIFN51F

wJFZF VFZM5L ;FD[GF VF1F[5M lGoX\S56[ 5]ZJFZ SZJFGF ZC[ K[ VG[ HIF\  ;]WL

VFZM5L ;FD[GF U]gCM ;FlAT G YFI tIF\ ;]WL T[ lGNF["QF K[ T[ ZLT[ VG]DFG SZJ]\

HM.V[P VFZM5L ;FD[GF VF1F[5M ;FlAT SZJF DF8[ OlZIFN51F TZOYL ;SFZFtDS

5]ZFJFVMYL VFZF[5L ;FD[GF VF1F[5M ;FlAT SZJF HM.V[P 

s*PZf  OZLIFN51F[ VF SFD[ ;F{ 5|YD  5\R;FC[N Z6HLTEF.  JL9,EF.

R]GFZFGFVMG[ VF\So #Z YL T5F;JFDF VFJ[, K[ T[VM T[DGL H]AFGLDF H6FJ[ K[

S[4   T[VMG[  VFXZ[  +6 JQF" 5C[,F  5M,L;GF AM,FJFYL 5\R TZLS[  CFHZ ZC[,

T[VM[V[ T{IFZ 5\RGFDFDF ;CL SZ[,L 5\RGFDFGL CSLST VG[ lJUT AFAT[ T[VM

SX]  HF6TF GYLP 5M,L;[  T[DGL CFHZLDF VFZM5L 5F;[YL D]NFDF, SAH[ SZ[,

CMI T[J]  AG[, GYLP  T[VMG[  5\RGFDFGL  h[ZM1F  SM5L  ATFJJFDF  VFJ[,  H[DF

5\R ! TZLS[  T[DGL ;CL K[  H[  T[VM VM/BL ATFJ[ K[  H[  5\RGFDFG[  VF\So ##

VF5JFDF VFJ[, K[P P
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VFD4;NZ 5\R;FC[N 5\RGFDFGL CSLSTG[ ;DY"G SZTF G CMI T[VMG[ OZL

UI[,F  ;FC[N  HFC[Z  SZL  T[VMGL  p,8T5F;  SZTF  T[DF  56  SM.  DCtJGL

VG[ O/NFIL CSLST Z[S0" 5Z VFJ[, GYLP

 HIFZ[  ;NZ  5\R;FC[NGL  VFZM5LGF  lJPJPzL  NJFZF  p,8T5F;  SZTF

V[ CSLSTG[ :JLSFZ[, K[ S[4 T{IFZ 5\RGFDFDF ;CL SZ[,L ;CL SIF" l;JFI ALH]

T[VM SF\. HF6TF GYL4 T[DGL CFHZLDF 5M,L;[ SM. VFZM5L S[ D]NFDF, ZLSJZ

SZ[, GYLP  

s*P#f J3]DF OZLIFN51F[ TPSPVP 5°lyJZFHl;\C EZTl;\C UMCL,G[ VF\So#* YL

T5F;JFDF VFJ[, K[P T[VM T[DGL H]AFGLDF H6FJ[ K[ S[4 ;G[ Z_ZZ YL T[VM  

RF\UMNZ 5MP:8[PBFT[ VPC[PSM TZLS[ OZH AHFJTF CTFP TFP )q5qZ_Z# GF ZMH

T[DGL ;FY[ OZH AHFJTF 5MP;P.P lJPGFVM BFGUL ZFC[ AFTDL D/[, S[ V[S

%,[8LGF  DM8Z ;F.S, G\AZ GJ-38-AC-3207  DF V[S .;D ALIZGF 8LG ,.

GLS/GFZ K[  H[YL 5\RMGF DF6;M AM,FJL AFTDL CSLSTYL JFS[O  SZL V,U

V,U HuIFV[ UM9JF. UI[,  PNZDLIFG AFTDL JF/] DMP;FP ;ZLUFD TZOYL

VFJT] H6FTF ;NZ .;DG[  CFYGF .XFZFYL pE]  ZFBTF .;D pEM  ZC[, GCL\

H[YL BFGUL JFCGYL 5LKM SZL pE] ZBFJ[, VG[     5\RM Z]AZ] 5]K5ZK SZ[, H[DF

T[GL UF0LGL C]SDF\YL V[S S50FGL Y[,L EZFJ[,L H[DF  5\RM  Z]AZ]  BM,L HMTF

EFZTLI AGFJ8GM 5Z5|F\TLI  8I]AU"  S,F;LS A|Fg0GF ALIZGF 8LG G\U $

D/L VFJ[, H[GL SL\DT ~PV[S 8LGGL !Z5qv ,[[B[ S],  G\U 8LG $ GL SL\DT

~P5__qv  H[  D]NFDF,  T[  T[GF  EF.   Z3]EF.  UMJL\NEF.  DSJF6F

5F;[YL ,FJ[,FG] H6FJ[,P H[DFYL V[S 8LG ALIZ  V[OPV[;PV[, 5°yYSZ6 VY["

SAH[  SZ[,P;NZ  U]GFGL  OZLIFN   T[VMGF  ;C   SD"RFZL  VP5MPSM   EZTEF.
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EM5FEF.GFVMV[ VF5,L H[GL ;CL T[VMV[ VM/BL ATFJ[, K[ H[ OZLIFN VF\S

#( YL ZH] ZFBJFDF VFJ[, K[ AFN ;NZ U]GFGL T5F; T[VMG[ ;M\5JFDF VFJ[, K[

tIFZ  AFN  T5F;  5]6"  YTF  VFZM5LVM  lJZ]wW  5]ZTF  5]ZFJF  CMI  GFDPSM8"DF

RFH"XL8 SZ[,P

;NZ TPSPVGFVMGL VFZM5LGF lJPJPzL NJFZF p,8T5F; SZTF V[ JFTG[

:JLSFZ[, K[ S[4Z[.0 JBT[ T[VM 5M,L; :8FOGF DF6;M H CTF4 VF SFD[ SM.   :J\

T+ ;FC[NMGF lGJ[NGM ,LW[, GYLP V[ JFTG[ >GSFZ[, K[ S[4           5\RGFD] 5\

RMGF ,BFjIF D]HAG] GCL 5Z\T]  T[VMV[ HFT[  ,BL ,LW[,P V[  JFTG[  >gSFZ[,

K[ S[4;NZ SFD[ 5]ZTM 5]ZFJM GCL CMJF KTF VFZM5L lJZ]wW BM8] RFH"XL8 SZ[, K[4

DF+ ;FZL SFDULZL NXF"JJF BM8] RFH"XL8 SZ[, K[P

s(f  VFD ;DU| 5]ZFJFG] D}<IF\SG SZJFDF\ VFJ[ TM VF SFD[ OlZIFN51FGF S[;

D]HA T[VMV[ OlZIFNDF\ H6FjIF D]HAGL TFZLB VG[ ;DI[  VF SFDGF VFZM5L

GFV[  SM.  56  HFTGF  5F;  5ZDL8  S[  VFWFZ  JUZ  5MTFGF  SaHFDF\  U[PSFP

EFZTLI  AGFJ8GM  5Z5|F\TLI  ALIZGF  8LG  G\U  $  lS\P~FP  5__qvTYF

DM8Z  ;F.S,GL  lS\P~FP!54___qvV[D  U6L  S],  ~FP!545__qvGF

D]NFDF, ;FY[  5S0F. H. VFZM5LVM ;FD[  U]HZFT 5|MlClAXG  V[S8GL S,D

&5sV[fsV[f4   !!&sALf4)(sZf4(!  D]HA  CF,GM   S[;   NFB,  SZ[,  K[P

5|MlClAXG  V[S8GL  S,D  !!&sALfDF\  HF6LTL  AF|g0GF  S[OL  5L6F

DF8[ VG]DFG K[P OlZIFN51FGF SM. ;FC[N NJFZF VFZM5L 5F;[YL 5S0FI[, AM8,M

p5Z T[GF pt5FNSG]\ V;, ,[A, CT]\ T[J]\ SM. SYG SZ[, GYL S[ NF~GL AM8,M

p5ZG]  ,[A,  V;,  K[  S[  GCL\  T[  AFAT[  AM8,  p5Z  H6FJ[,  pt5FNSG]\

lGJ[NG  ,LW[,  GYLP  U]HZFT  CF.SM8"  wJFZF  U],FAEF.  Z6KM0EF.   lJP
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lJ~wW :8[8  VMO U]HZFT !))Z sZf HLPV[,P V[RP sI]PH[f  !! GF\  R]SFNFDF\

5|MlClAXG V[S8 S,D !!&vAL AFAT[ GLR[ D]HAGM l;wWF\T 5|:YFl5T SZ[,

K[P

“From this seizure memo, it is established that
the  bottles  are  sealed  one,  they  contained
label indicating the name of the known brand
and except items Nos. 2 and 3, it also contains
the  name  of  its  manufacturers.  But  in  my
opinion, this fact by itself, does not suffice
to draw the presumption under Section 116-B of
the BP Act. What is also required under Section
116-B  of  the  Act  is  that  the  sealed  bottles
must  bear  the  original  label  indicating  the
name  of  known  brand  and  the  name  of  its
manufacturer.  The  prosecution,  therefore,
should establish that the labels on the bottle
which indicate the name of the brand as well as
manufacturer  are  the  original  labels.  In  the
present case, the prosecution has examined two
witnesses,  namely,  Mr.  P.D.  Waghela,
complainant and Mr, Bhupatsinh Solanki, one of
the  signatory  of  the  seizure  memo.  In  their
evidence before the Court, they have not stated
that  labels  on  the  bottles  are  the  original
one.  It  is  admitted  by  Mr.  Vaghela,
complainant,  that  they  have  not  recorded  the
statement  of  any  of  the  manufacturers.  In
absence of examination of any manufacturer of
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the product as appeared from the labels on the
bottle, it cannot be presumed that the labels
appearing on the bottles are the original one.
Neither  the  complainant  nor  the  witnesses  of
seizure  memo  has  stated  that  the  labels
appearing on the bottles are original one.  To
draw  presumption  under  Section  116-B  of  the
Act, the prosecution has to establish that the
labels found on the sealed bottles indicating
the names of the known brand and the name of
the  manufacturer,  are  the  original  one.  In
absence of this evidence as to the label being
original, requirements of Section 116-B are not
satisfied. As the requirements of Section 116-B
are  not  satisfied,  presumption  thereunder
cannot be drawn. As presumption cannot be drawn
and  as  there  is  no  evidence  to  prove  by
evidence  of  the  Chemical  Analyser  that  the
accused  were  in  possession  of  prohibitory
liquor, the conviction under Sections 65 (A) 5
and 66 (1) (b) cannot be sustained.”

p5ZMST R]SFNFDF\ 5|:YFl5T SZ[, l;wWF\T D]HA 5|Ml;SI}XG[ SAH[ SZ[, NFZ]GL

AM8,MGF  pt5FNSMG]\  SM.  lGJ[NG  ,LW[,  GYLP  VFD  5|Ml;SI}XG

VFZM5L  ;FD[  U]HZFT  5|MlClAXG V[S8  S,D !!&sALf  D]HAGM  S[;  ;FlAT

SZJFDF\  lGQO/ UI[, K[P 
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s)f VF p5ZF\T  VF  ;DU|  S[;GL  CSLSTM  HMTF  OlZIFN51F  wJFZF  VF

SFD[ OST 5M,L; ;FC[N H T5F;[,F K[4 HIFZ[  5|Ml;SI}XGGF  S[; D]HA SC[JFTF

AGFJ :Y/GL HuIF ZC[6F\S lJ:TFZ K[ tIF\ 36F AWF ZC[6F\SGF DSFGM VFJ[,F

K[  VG[  36FAWF  DF6;MGL  VJZHJZ  ZC[  K[4  TM  5|Ml;SI}XG  5MTFGM

S[;  ;FlAT  SZJF  :JT\+  ;FC[NMG[  T5F;L  XSI]  CMTP T[8,]\  H  GCL\  56

OlZIFN51FGF S[; D]HA H[ 5\RMGL ~A~DF\ NF~GL AM8,M SaH[ SZJFDF\ VFJ[, T[

5\RMGL SM8" ~A~GL H]AFGLDF\  5M,L;[ T{IFZ 5\RGFDFDF ;CL SZ[,L 5\RGFDFGL

CSLST VG[ lJUT AFAT[ T[VM SX] HF6TF GYL 5M,L;[ T[DGL CFHZLDF VFZM5L

5F;[YL  V\U|[HL  NF~GL  AM8,M  SAH[  SZ[,  CMI  T[J]  AG[,  GYL  T[DH  VF  

5\R ;FC[NGL ARFJ51F[  SZJFDF\  VFJ[, p,8T5F;DF\  T[VMV[ SA], SZ[, K[ S[4

T[VMV[  DF+ T{IFZ  5\RGFDFDF  ;CL  SZ[,4   ;CL  SIF"  l;JFI  ALH]  T[VM  SF.

HF6TF GYL T[DGL CFHZLDF 5M,L;[ SM. D]]NFDF, ZLSJZ SZ[, GYLP VFD VF  

5\R;FC[N ;NZ 5\RGFDFGL ClSSTMG[ lA,S}, ;DY"G VF5TF GYLP  T[DH CF,GF

SFD[  H[  5M,L;  ;FC[N  T5F;JFDF\  VFJ[,F  K[  T[  lCT  3ZFJTF  ;FC[N  CMI

VG[ T[VMV[ T[DGL OZHGF EFU~5[ SZ[, SFI"JFCL T[VMGF 5]ZFJFDF\ H6FJ[, CMI

T[YL HIF\ ;]WL VFJF ;FC[NGF 5]ZFJFG[ SM. :JT\+ ;FC[NMGF 5]ZFJFYL ;DY"G G

D/[  tIF\  ;]WL  lGoX\S56[  DFGL  XSFI  GCLP  JW]DF  SAH[  ,LW[,  DFNS

5NFY"G[ V[OPV[;PV[,PDF T5F; VY[" DMS,FJ[, GYL T[DH SM. ZL5M8" ZH] ZFB[,

GYL H[YL  56 VF DFNS 5NFY"  lJN[XLNF~ CMJFG]  5]ZJFZ  YT]  GYLP  VFD  VF

SFDGF VFZM5LV[ SM. 56 HFTGF 5F; 5ZDL8 S[ VFWFZ JUZ 5MTFGF SaHFDF\

U[PSFP  EFZTLI  5Z5|F\TLI  ALIZGF  8LG  G\U  _$  lS\P~FP5__qvTYF

DM8Z  ;F.S,GL  GL  lS\P~FP!54___qvV[D  U6L  S],  ~FP  !545__qvGF

D]NFDF, ;FY[  5S0F.  UI[, CMJF AFAT[ Z[S0" 5Z SM. 9M; 5]ZFJM VFJ[, G CMI
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T[ AFAT 5]ZJFZ YTL G CMI4 OZLIFN51FGF S[; D]HAGM SM. U]GM ;FALT YTM G

CMI D]NNF G\P ! GM HJFA cGSFZc DF\ VF5] K]\P  VG[ D]NNF G\PZ VgJI[ GLR[ D]HA

GM VFBZL C]SD OZDFJ] K]P 

voo VF B ZL  C] S D oov

s!f VF  SFDGF  VFZM5L   G\Ps!fNL5SEF.  UMJL\NEF.  DSJF6F  TYF4sZf  

Z3]EF. UMJL\NEF.  DSJF6F  A\G[  ZC[P  ;ZL   UFD  GJF5]ZFJF;  

TFP;F6\N lHPVDNFJFN4GFVMG[  lS|P  5|MPSM0GL S,D Z$(s!f D]HA  

5|MlClAXG V[S8 S,Do &5sV[fsV[f4!!&sALf4)(sZf4 (! D]HAGF 

SFD[ X\SFGM ,FE VF5L KM0L D}SJF C]SD SZJFDF VFJ[ K[P

sZf ;NZC]  U]GFGF  SFD[  SaH[  SZJFD\F  VFJ[,  D]NFDF, NF~GM  V5L, ;DI  

lJtIF  AFN   lGIDMG];FZ  SFI"JFCL  SZL  GFX  SZJM  T[DH  D]NFDF,  

DM8Z;F.S,  V\U[  VUFp  JRUF/FGM  C]SD  SZJFDF  VFJ[,  CMI  TM  

T[G[   SFID  SZJM  VG[  VUFp HM SM. C]SD SZJFDF VFJ[, G  CMI  

TM   ;\A\WLT  5MP:8[PGF VlWSFZLzLV[  D]NFDF,GL  BZF.  SZL  D]/  

DF,LSG[ 5ZT SZJFGM C]SD SZJFDF VFJ[ K[P

s#f  ;NZ  R]SFNF  lJ~wW  ElJQIDF  V5L,  YFI  TM  T[JF  ;\HMUMDF  V[5[,[8  

SM8"  ;D1F  VFZM5LGL  CFHZL  p5,aW  ZC[  T[  C[T]YL  lS|lDG,  5|Ml;HZ  

SM0 !)*#GL S,Dv$#* V[ GL HMUJF. D]HA VUFpGF HFDLGNFZ RF,] 

ZFBJFGM C]SD SZJFDF\ VFJ[ K[ VG[ HM VFZM5LVMGF VUFpGF HFDLG GF 

CMI TM T[ ;\HMUMDF 5|tI[S VFZM5LV[ ~FP5___qvGF V5L, ;DIGF GJF

HFDLGBT VG[ HFTD]RZSF ZH} ZFBJFP



JUDGEMENT                           11/11        OMHNFZL S[; G\P!Z(_qZ_Z#

 VF C]SD VFH ZMH TFZLBo Z)4 DFC[ o H]G4  ;G[o Z_Z& GF ZMH B]<,L VNF,TDF\

JF\RL ;\E/FJL HFC[Z SIM"P           

TFPZ)q_&qZ_Z&                           sV[P5LPNJ[f 
:Y/o ;F6\N      V[0LPHI]0LPD[lH:8=[8 

                                  ;F6\N     
     (JUDGE CODE GJ01678)


