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27.1t is trite that the object underlying Section 138 of the Act is
to promote and inculcate faith in the efficacy of banking system and its
operations, giving credibility to Negotiable Instruments in business
transactions and to create an atmosphere of faith and reliance by
discouraging people from dishonouring their commitments which are
implicit when they pay their dues through cheques. The provision was
intended to punish those unscrupulous persons who issued cheques for
discharging their liabilities without really intending to honour the promise
that goes with the drawing up of such a negotiable instrument.

oC. sRAIEIA daofl sRUAIEHT ¥1Ad] 8SISdlal Hoi3U YA2Ad YId] % S B.
Al dHIH &s1sdle] 42116 [AarddR deiel sAUIHI A41Ad eld1efl 318l YoRiddal 541
2419d ol
Ul PNRRIGE gogdoe Aseoll SHH—-A3<oll SIRIEI Ao ARV
sRAIEla % As 2AN0d & A Vs siRIEAW sl sH U2 AHIUd B d &slsd sRylEUA
AI[Ad sdlel] 8124 & Hal dal Visal Sl YRId1 ARIYIRA 2% Sdlall &l) 8, ¥ Aec] Yid]
Adidi 2419 dl gRUIE] dsell 2duRiofl AgISd1e 2% 8Ad & ¥ AHoll SRAIES 103U &
2ol Ais—0 &l VS ¢1.220093, AHis—12 Yl VS ¢._R10093 ol Jled AH, AHis—a
]l 241R1U1al 24N alldlA, 24is—a3 & 41R.U1.A.9l. Uled vigd], sis—ax &l o12lA
o1 2Jd A ladigat 25 AU, Ais—au &l sAdd asd, vis—as &l sl
AHILURSIS olsd,2is—29 &l alRli ¥ Adlofl 2RY, is—< R4 allCli Ys
3ol uelxu 2y 8.
$.3. o, wusu/ay



5
Q0. AH1H, sRuIEloll [A.q.2ofl HifWs tulal Avflal dae 2y SAIHI A1 HI[Ws

dHy €219 YRIdIAlal talal Adi, His—ou &l sTRUIE] 1H AiY 35le oS ALdIY
S1LALAIRARIE dl.all ANRIYR URdal 2l WAV UciciE SIS AlaIRI] ARAUIRI] 2%
A Aoty dAUIB Adl sRAUIED "2H Al 5512 Aos ALdiR— sLaA1ARIRE d." 5
Yol 2%9).01.21.3307, d1.9<.5.200R ¥l A4&SK] SRIEI0l YRIURRI YX0 allURdd dHsol]
& Yol AI(5A, 15-9 olasHd APl Jo22, sdlgs aigal As, sdlgs, diasi,
D.AHHEIUIE LRIA B il HRILI Hudig) d&il gryel ISRl U3kl daIg SIHSIY SR
8. A1 sidHoll ARl AHIwHi 2A1F] Uldrsioll SRE s31AIE]l AR URAd &dl.
SiHoll ARG A1HIMS SI1H HI2 UAloll did] ¥33RjId GuRed &Ad a1y K] AHIRAUIA
sAlUIElof] disalloll 24uUS s2d ol Alofl disallail (oA Yyl 24RIVIA 31.3,00,000/ -
ofl dlatofl HidIRNl S2A RURGIE ARVIRA Aol 2isallaiell s Adiol] [aRId 242 il
del 2o %¥33] s13ill Hilsd] Andd 20 RIRGIE ARIIA (alRid Hsullall dlaiall slalai
Ael s3]l %33 €2dIdx dl A wWHlaER] YRI UISA Hal dHsdilell dlel 2idlall (a1l
Hledl Aad]l HR1YIA el s3] A URGIE STAIERA ARIUI6 £2d1d%lal g1V
ddal dlol oi.u/A¥5 /00 ] dlddll vididi digell s3] 31.3,00,000/— ol dlal
HYR 5 ol ARMIRA dlol 2i3oll &HI oRUI AHI3 AeHd UAdI. sTUIEl] dsullaig
d8d dldall gl foiRuAd eRdl AR sideA Jd citiRddl. URGIE SIAIENRA
dl.9.3.20R0 dll A% ARIlal 2462 dlatoll oIl UM olRlaid GoSoll JS ol . x90E LA
&IR1 Ysdl A0d. % ol 25147 24900fl UelUHI 211R1UIA 248l 53] 2410 d 40l 20€28 Clod
AHRIVIA Aad] dl8d. URGIE A1 siHall ARIU] g1 s21IEl] disalldiel Anda dliel
{30l &HI [oiufAd A of eRdl sRAIEIRA AR IRl dlaloll dllliofl sI4EAR0d GiIs]
olsad] 284 31.5,uUq,509/ - Geriell sl ARV sRUIEA dlolofl Ysarll U2 As
6l.220093, AR 222 Aos SI5 2AUilall d1.02.90.20% ofl A%l AHIVA ¥ VS
sRAUIERA ARMloll wRIIRU HY¥oi dllofl s Uwol diaid dos, YIS AIVIHI
dl.1.90.0% ol A% ¥AHI SAYdI 24€ As “FUNDS INSUFFICIENT" ol 1l Ud
AH1dd Fofl wel s3AIElad dilell As dsell dI.3.90.20% ol AY SAIHI AHIYd|
SAAIEIRA AHARIVNol) 361341 AHY Slol &IRI AUS 541 AURIIRA sAéIElA SIY AdINSIRS
¥UIA AN alel. IRUIE STAIEIRA ddall [A.9.2] &I dl.1£.20.20% ol AY¥ ).
Ul. Asl. ol ARIIa 6l AHAId. 2R oflZ]A ARG dI.R3.90.207 dlRIY Y
2R-d aldl dl AHRIVIA sAuIEla Alall s1uEA0fl All 28Hal1 ofien Ysd] 2A10d olel §

£1. 3. ol. TU3U/RY



6
YsUdl H13 S1g Mol 52 of &l ¥E] S3AERA ARI] [Avg U] aonflAoid gorgaioe

Aseoll sAH-3¢ofl sFRUIE A B A Y¥Giall YAl $3RAIE YA ddHoll AauIRHI
¥RIAd 8. RIRGIE STRUIElS GaeduRt HIZ2 ARIUI ueia Ydl ds Hudl 9di &R
&l ofl 814 BA2AUIAoll 8SS Git SAUIHI 2A19d B.

. agai, ¢l aaNeflRicid gogdoe Aseoll saH—-a3c a8l saH-a¢ dAIR
Adi A1H 2UR YR D F, o ASs AR AH AI[Ad I 5, ARIVIRA sRI€la As A1V & A
Adl A2NHI B2dIS AAojd ol AEIAA SAlell B B, % &, d AAdjdlall [alRI1As YA oief]
ug ddl AgjHlofle] Visel $d1 A2 BUR YGilofl AU & A Al SIS SRIEION (14
ot®fl. AR RNl 242 AU &l 285 URell Yrid1 uell ddl Aojdlalle) Visel S3 AS
8. YslElofl AAUSA] VIR SHH—AU< A8l A3€ of | Y Y B,

118. Presumptions as to negotiable instruments. Until the contrary is
proved, the following presumptions shall be made:

(a) of consideration. that every negotiable instrument was made or
drawn for consideration, and that every such instrument, when it has
been accepted, endorsed, negotiated or transferred, was accepted,
endorsed, negotiated or transferred for consideration;

(b) as to date. that every negotiable instrument bearing a date was
made or drawn on such date;

(c) as to time of acceptance. that every accepted bill of exchange
was accepted within a reasonable time after its date and before its
maturity;

(d) as _to time of transfer. that every transfer of a negotiable
instrument was made before its maturity;

(e) as to order of indorsements. that the indorsements appearing
upon a negotiable instrument were made in the order in which they
appear thereon;

() as to stamp. that a lost promissory note, bill of exchange or
cheque was duly stamped,;

(g) that holder is a holder in due course. that the holder of a
negotiable instrument is a holder in due course:

Provided that, where the instrument has been obtained from its
lawful owner, or from any person in lawful custody thereof, by means
of an offence or fraud, or has been obtained from the maker or
acceptor thereof by means of an offence or fraud, or for unlawful
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consideration, the burden of proving that the holder is a holder in due

course lies upon him.

139. Presumption in favour of holder. It shall be presumed,

unless the contrary is proved, that the holder of a cheque received

the cheque, of the nature referred to in section 138, for the

discharge, in whole or in part, of any debt or other liability.

GYHi A1 SIA SUI SAI AN2NHI GdafHlollg] Visal 5] 2d s3] ASIRI a&il dal

oA lollof Visol A1 HI2 YIdIall Gl Sloll U2 & d HIZ olIHER ADTRU AHEIGd0T YSIE]
eloiHi Adi,

"Hiten P. Dalal v. Bratindranath Banerjee" AIR 2001
SUPREME COURT 3897 i ollHER AURY AHEIAd AH 81dd 8 5,

Section 139 provides that "it shall be presumed, unless the
contrary is proved, that the holder of a cheque received the cheque,
of the nature referred to in Section 138 for the discharge, in whole or
in part, of any debt or other liability." The effect of these
presumptions is to place the evidential burden on the accused of
proving that the cheque was not received by the complainant
towards the discharge of any liability. Because both Sections 138 and
139 require that the Court "shall presume" the liability of the drawer
of the cheques for the amounts for which the cheques are drawn, as
noted in it is obligatory on the Court to raise this presumption in
every case where the factual basis for the raising of the presumption
had been established. It introduced an exception to the general rule
as to the burden of proof in criminal cases and shifts the onus on to
the accused. Such a presumption is a presumption of law, as
distinguished from a presumption of fact which describes provisions
by which the Court "may presume" a certain state of affairs.
Presumptions are rules of evidence and do not conflict with the
presumption of innocence, because by the latter all that is meant is
that the prosecution is obliged to prove the case against the accused
beyond reasonable doubt. The obligation on the prosecution may be
discharged with the help of presumptions of law or fact unless the
accused adduces evidence showing the reasonable possibility of the
non existence of the presumed fact. (Paras 20, 21)

The distinction between the two kinds of presumption lay not
only in the mandate to the Court, but also in the nature of the
evidence required to rebut the two. In the case of discretionary
presumption the presumption if drawn may be rebutted by an
explanation which 'might reasonably be true and which is consistent
with the innocence" of the accused. On the other hand in the case of
a mandatory presumption "the burden resting on the accused person
in such a case would not be as light as it is where a presumption is
raised under Section 114 of the Evidence Act and cannot be held to
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be discharged merely by reason of the fact that the explanation
offered by the accused is reasonable and probable. It must further be
shown that the explanation is a true one. The words 'unless the
contrary is proved' which occur in this provision make it clear that the
presumption has to be rebutted by proof and not by a bare
explanation which is merely plausible. A fact is said to be proved
when its existence is directly established or when upon the material
before it the Court finds its existence to be so probable that a
reasonable man would act on the supposition that it exist. Unless
therefore, the explanation is supported by proof, the presumption
created by the provision cannot be said to be rebutted. (Para 23)
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