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"Hiten P. Dalal V/s. Bratindranath Banerjee" (2001) 6 SCC 16
ol ¥ YSIEl AdIAHI 219 dl, d YSIEHI olIHER YMH sl

804 & 5, "the moment cheque is issued the presumption
runs against the accused. The words used for the presumption are
"unless contrary is proved". Therefore, the accused either by way
of cross-examination or by leading satisfactory evidence equivalent
to the degree of proof or at-least to the level of moral certainty to
establish that the cheque was not issued for legally enforciable

liability.”

dyHi, GuAsd YSIEIHI ollHER YMH SIE, 1 SIRIEI]
SHH 1<, 13¢ d¥l A3€E AEA, I SRIEIoI JHojHlalle] Al
&51sdlg] Uisel sdiofl ¥dicierR] AR §d] 2d (aicid] s d
23 [darddiR AJUT Sdi 8jgdd & 5, "......It introduces an
exception to the general rule as to the burden of proof in criminal
cases and shifts the onus on to the accused" (ibid). Such a
presumption is a presumption of law, as distinguished from a
presumption of fact which describes provisions by which the
court "may presume" a certain state of affairs. Presumptions
are rules of evidence and do not conflict with the presumption
of innocence, because by the latter all that is meant is that the

prosecution is obliged to prove the case against the accused

beyond reasonable doubt. The obligation on the prosecution
may be discharged with the help of presumptions of law or fact
unless the accused adduces evidence showing the reasonable
possibility of the non-existence of the presumed fact.



CRIMINAL CASE No.207/2025 Page No. 10

...... Therefore, the rebuttal does not have to be conclusively
established but such evidence must be adduced before the Court
in support of the defence that the Court must either believe the
defence to exist or consider its existence to be reasonably
probable, the standard of reasonability being that of the
'prudent man'.

....... In the case of a discretionary presumption the presumption if

drawn may be rebutted by an explanation which "might
reasonably be true and which is consistent with the innocence"
of the accused. On the other hand in the case of a mandatory
presumption "the burden resting on the accused person in such
a case would not be as light as it is where a presumption is
raised under S.114 of the Evidence Act and cannot be held to be
discharged merely by reason of the fact that the explanation
offered by the accused is reasonable and probable. It must
further be shown that the explanation is a true one. The words
'unless the contrary is proved' which occur in this provision
make it clear that the presumption has to be rebutted by "proof’
and not by a bare explanation which is merely plausible.”

g, Al AN olIHER YMAH  siesll "M/S SHREE
DANESHWARI TRADERS VERSUS SANJAY JAIN AND
ANOTHER, CRIMINAL APPEAL NOS.61-62 OF 2011 ol

YSIEl AW 1A dl, d YSIEH olIHER YW sie sAdd
85,

16. Under Section 138 of the Negotiable Instruments Act, once the
cheque is issued by the drawer, a presumption under Section

139 of the Negotiable Instruments Act in favour of the holder
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would be attracted. Section 139 creates a statutory presumption
that a cheque received in the nature referred to under Section 138 of
the Negotiable Instruments Act is for the discharge in whole or in

part of any debt or other liability. The initial burden lies upon the

complainant to prove the circumstances under which the
cheque was issued in his favour and that the same was issued in
discharge of a legally enforceable debt.

17. It is for the accused to adduce evidence of such facts and

circumstances to rebut the presumption that such debt does not
exist or that the cheques are not supported by consideration.

Considering the scope of the presumption to be raised under Section
139 of the Act and the nature of evidence to be adduced by the
accused to rebut the presumption, in Kumar Exports v. Sharma
Carpets (2009) 2 SCC 513, the Supreme Court in paras (14-15)
and paras (18-20) held as under:-

“14. Section 139 of the Act provides that it shall be
presumed,unless the contrary is proved, that the holder
of a cheque received the cheque of the nature referred to
in Section 138 for the discharge, in whole or in part, of
any debt or other liability.

15. Presumptions are devices by use of which the courts
are enabled and entitled to pronounce on an issue
notwithstanding that there is no evidence or insufficient
evidence. Under the Evidence Act all presumptions
must come under one or the other class of the three
classes mentioned in the Act, namely, (1) “may

presume” (rebuttable), (2) “shall presume” (rebuttable),
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and (3) “conclusive presumptions” (irrebuttable). The
term “presumption” is used to designate an inference,
affirmative or disaffirmative of the existence of a fact,
conveniently called the “presumed fact” drawn by a
judicial tribunal, by a process of probable reasoning
from some matter of fact, either judicially noticed or
admitted or established by legal evidence to the
satisfaction of the tribunal.Presumption literally means
“taking as true without examination or proof™.........

18. Applying the definition of the word “proved” in
Section 3 of the Evidence Act to the provisions of
Sections 118 and 139 of the Act, it becomes evident that
in a trial under Section 138 of the Act a presumption
will have to be made that every negotiable instrument
was made or drawn for consideration and that it was
executed for discharge of debt or liability once the
execution of negotiable instrument is either proved or
admitted. As soon as the complainant discharges the
burden to prove that the instrument, say a note, was
executed by the accused, the rules of presumptions
under Sections 118 and 139 of the Act help him shift the
burden on the accused. The presumptions will live, exist
and survive and shall end only when the contrary is
proved by the accused, that is, the cheque was not
issued for consideration and in discharge of any debt or
liability. A presumption is not in itself evidence, but
only makes a prima facie case for a party for whose
benefit it exists.

19. The use of the phrase “until the contrary is proved”
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in Section 118 of the Act and use of the words “unless
the contrary is proved” in Section 139 of the Act read
with definitions of “may presume” and “shall presume”
as given in Section 4 of the Evidence Act, makes it at
once clear that presumptions to be raised under both the
provisions are rebuttable. When a presumption is
rebuttable, it only points out that the party on whom lies
the duty of going forward with evidence, on the fact
presumed and when that party has produced evidence
fairly and reasonably tending to show that the real fact
is not as presumed, the purpose of the presumption is
over.

20. The accused in a trial under Section 138 of the Act
has two options. He can either show that consideration
and debt did not exist or that under the particular
circumstances of the case the non-existence of
consideration and debt is so probable that a prudent man
ought to suppose that no consideration and debt existed.
To rebut the statutory presumptions an accused is not
expected to prove his defence beyond reasonable doubt
as is expected of the complainant in a criminal trial. The
accused may adduce direct evidence to prove that the
note in question was not supported by consideration and
that there was no debt or liability to be discharged by
him. However, the court need not insist in every case
that the accused should disprove the non-existence of
consideration and debt by leading direct evidence
because the existence of negative evidence is neither

possible nor contemplated. At the same time, it is clear
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that bare denial of the passing of the consideration and
existence of debt, apparently would not serve the
purpose of the accused. Something which is probable
has to be brought on record for getting the burden of
proof shifted to the complainant. To disprove the
presumptions, the accused should bring on record such
facts and circumstances, upon consideration of which,
the court may either believe that the consideration and
debt did not exist or their non-existence was so probable
that a prudent man would under the circumstances of
the case, act upon the plea that they did not exist. Apart
from adducing direct evidence to prove that the note in
question was not supported by consideration or that he
had not incurred any debt or liability, the accused may
also rely upon circumstantial evidence and if the
circumstances so relied upon are compelling, the burden
may likewise shift again on to the complainant. The
accused may also rely upon presumptions of fact, for
instance, those mentioned in Section 114 of the
Evidence Act to rebut the presumptions arising under

Sections 118 and 139 of the Act.”

(24.9) AR AR €l ANMAcid ooz Vised]
SAH—3¢ VodJall HRIU 8 AR sAIEUA dial] Qisiel wR

A 6slsdl RAR sl us 3,

(1) AsUidioll ¥aicieR] Y3l a1 2AURN 819



CRIMINAL CASE No.207/2025 Page No. 15

AefA.
() AsAYRdI AdodAal SRET Ud 1<) &ld]
AN,

(3) sad—a3¢ Hi ¥R Yyol VS AYd| AS URE
S0112 AS AviaiRal AHY HAUTEIHT ollZ]A A1)
ald] Aef.

(v) saH—3¢ Hi ¥Rl Y6l olZlA ciAlall UER

[Eaai As dvialR A 8H YsUIHi [o1vga 21|
gldl g,

(2.2) 21 s1A %y &Ad AHIlUis gl ed1A%] Widl ue]
sAAIEUD A &slsa UM saldll & 3 ARIRA sdliE]
U]l doll SRR wdIGiER] IEI SAI HI2 GIGall AS oy
S 8. d &slsd YRAUR sAUI HIZ2 %Y YA Yudl dAIA Adi
ugdi AHeldd €fl aoNRRoid gogdoe Asedd] sAH-1A¢ 2idl

13¢ ofl H2Ad1gA] Il Adlol] 28 8, ¥ of | H¥H & :

sAH:—1¢ ANRAAcid ForgAoed (AN AHiddl Adiofl clicid:—

Al [AReso] AIlGid of & Rl Je1, oA uHIE Hiofl AUl
AU 1 -
() 1A% @AY :— €35 delg vid 2d%al HIZ2 s3] AUNY &d.

Aol A €38 Uidd AR d AISRUIHI 241} &1, dail GUR AR 53]



CRIMINAL CASE No.207/2025 Page No. 16

AUAIHI AR G, d delddidi AR &l YUl daield
SAIHI A1 &I, RIR d AAJ%al Hi2 2dIsR] &g deil GUR QW
S3 AR &dll, d d21R] 6 AUl dAEld 53 &d.

(o)) aflvi @Y :— il GWR diRlW &y dd €35 deIBud

d diRIW s3] 2413 A1 @ull 241 &,

SAH:— 13 8RS dRIRIHI AUgjHlof :—

i Jl [AUld YRAR SAUIHT 2419 o1&l Ui Hed] AH AHojdH ol
SAIHI A192] 5, ASoll YRS SAH: 13<Hi ¥L1idd s, siguel
g4 214l Ao YdlcER]a Yyl da A&l 2id: AEI Sal

HI2 AN &d).

(2.3) 21, GURAsd dHId dcdl AIfAd sAUIAI SFRUIE U2
A50 Y14 dl & Yl daNMNJod gorgdoe Ase—1<coll sAH-
13¢ Aodd ARG eida sAdl asiRi. 2udl & d ¢l
aaNeRloid  gogdoe As2-1<c¢a ol sdH-13c  Asall
yrReIsdlofl dR¥LIHI gHIol AUl Glicid & ed § [t
&l8sd AI[Ad o YR i Y¢ll AY gfd Il SN 2119 B 3,4
As UREI SIR d AS SEH—3¢ Hi 1T Yol dall SIF Ed|

3 Ao YdIGiERloll Yyl AUl doll S P olwysd
gdl 6led d AS AN &R il 21 YRIYSYRIE Ud &Ad s
GlGioll SIUEARGII EAl Yl ¥UIGER] AEI SAAI AP %
AU IHI A19d &) AY AgfHlel SAUIHI A1UR.



CRIMINAL CASE No.207/2025 Page No. 17

AIH, 2l SIA Y A VS SIUEA0I EUI § YUIGER] GlE
ofioniell ysa adl 12 ARUIA SFRUIElA 21NUA & Hal 241 €Y
& AYIHER] SRIEAC] & ol doll SIRIEI LURI AHHd SA] USI
ddl 8 dg SEH—3C AAod V| AEIA VigfHlol §1. Alot1e]]

[Axe8o] YAUIR Sdlall oI Alal § Ud AHIAd AS YRS
Asoll dddlolofl dlal &idall SIUEA0(] wdIGiER] § Edl U2 of
acll AY41 dl d AS ([AotAAY &Al AH YAUR SdIol] Gl d AS
Aull AA1UoiR GUR @ 8. i1 SIA &lcioll AR GUR 1 oI 8
8. AlH, SAH—AUL Vol 13€E ofl Siggall AdrdIefA] FSA dl
sie 631i sAUIElSl dRBLIHI ojHIal SUI Gt &, JHEIAd
sARAIElol] dRBRIHI SHH—U¢ Vol 13C YF VgjHIal of S d
HIZ (A1t YUR Sdloll oIl SRIEI LRl AR GUR
ollUdIH AHIAA 8. UG SHH—AUC ol SHH 13C AHodd |
sie aldall AR [A1Ly AR ¥ GUR S&JI YN VojHIol S3
A5 B § AR ALl s2AIE SAHH-13¢ VHal SHH—UBR
Ao AHY HATEIHI ¥ £vid sAIAT 419 a1d] FefA Al 2]
A sadldi wedd  AERJCHS  F2IdIgule s3AUIE U
(61:ISULI UIdal §2d &1 e,

(2?). AIH, TIULH ¥R STRUIE] 4RI &Idall 5 €] aongflAcic
gorgdoe As2 ofl SAH A3¢ AoU ElVid SAUIHT 1A & ¥ YXGHof
HEl ol. 1 Wcddll Hecdoll (a1 of | Yot 8.

Asofl 2s4: 31.23,Uo0,000/—
JS olofR: '0o000TR "
As ofl diFlvi:—ac/aq /0%
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AS AosH| ¥HI SAR SAR ? : -1/ /0¥

As wd sAl diFlv:—a_/a /0%

AS WRd SAlo] SREI:— "5 oiAglAluce’

SAA1E1A AHA10d SlHI6S alldldoll diRlu:— 0¥ /09 /04
alldl 2. Ul.A.9l. el dl.o¢/0a/R0-U ol A% HAH .
s3RAIE e1ud sAT dIFlu: av /0 /20U

AHIH, GUWRIsd diRlul yxol s3RUIEl edRl lddll sulE
[GlRAd HedH] EIVIA SAIHT A19d &ldIg) ¥R 1D &, dHY
oAU iRl sAIRAIElSl] Baaduld $3d o€l Hal 13 GURISd
eslsadl] [A3eciofl &slsd 35S WR dIdd o], 241 s13 §3UIE, %Y
2Ad WRIdl dHy sARAIEll 2auiRd du1Rl Adi AR &g
sARAIElA As AIe] essld sRUIEUR EURI YRUR SJAUIAI
AHAd 8. Asai ARl A8l 2ia Ase] AsAISYRAal YuIR
2Ad ely, Xl dNMAcd gdogdoe Wseol saH a3ce
AHodd  gldoll  AJs gLl ARMUA  sIuEAR0I
dell U2 AIUd el dY ojHlel sdlg) &R & & GuRlsd
dH1H RIdIgAlal edial def AR [A3echoll UlHERIol 52
YRl A1dd 8lY, dHY SAH-3<¢ Hi €1dd X1dIdIglg]
A8l AHY HATEl] YAULT UIdal SAIHT A19d &Y, o]l
AHEIA EURI AER SIUEIS] SAH 13E A8l 1AL YXClg] VgHIof
s3l1€lol] cRZCIHI SJAUIHI 219

8. Al aHIH A%NHI, Al SIA ARYRA q€Q AS ddgf
SIRUEAY AHA AYUI ViAA:EY § o FUIGER] AHEI S
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Hie sRAIElS AINd B 5 34 2 dl AR Aol d¥ AUIHI
AHAA dSRI/ Al YRAR 531, sRauEldd]l dEelell, =il
SIRUEIGl| VofHlollo] ViSol SAUIHI ASN LA B 5 5H ?, d i)
285 BURall YR1dIg}, ollHER BRU HHEIAdll YSIEIHT UeINd
S Rgid oA I0l HEAISol SAIHI 241D &

(23) GuRlsd 2% &Ad YUIA a1 H2 Al tloal U % &Ad
dsRl /Aulld edldl /avlls 209111l 43l —

(a¥) RUIRGIE A1 S1A 2% &AA Y191ofl AT 524141 2419 dl, I
s Ais-u el suEl HAel woidlRe  ugely o
ARAUIRAg A12IEaNIH 2% UAA & FHI sAUIEA( &5ISdlgf YoRIddlal 3G
8. A€ sAUIElo]l G.dl. GiUIYU EdRI SAUIHI A19d oi@fl. d AIoNHI
sARu1E1Hofl dRFLIHI ¥ otdlol SUIHI AHIAA & dof HUIYURI IR

UiSol S41H1 2419d oi®f].

(au) s3lu1euiall 2AHA YA dlal Adl ciUI9U! SRAUIE Y2ioll
A1 U] Qisi Bux 5 ARV slRuI€ldll siRiEA0 Al 284
YSUYl HI2 S AU of &dl § dllofl A SIUEAe] AR 5 YdIGIENR]

dlcudi of &dl Ad] s1gf eslsd 285 U2 dIAd ofell. 4134 11 S1A 35S
W AHIAd YRId1 WRe] aanAlAcd gogdoed] san—a3ce ol gl
H¥G §RAUIE Uiall YRl Visol GAUIGUS S &l dY ¥R A4
ol®fl. dggHi 11 513 AR aR§ sl Yridl 2% Aud aef]l § g1l

G.d. s3d ai®fl 5 edldl vl Y AV ol&fl. 1, ARAR AHARIUlo{l AsAH
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A8l Bl AR sIuEAW0( FUIGEIR] el SuUI HIZ AS AHIUA] &dl A
JlojHlol SVlg] B 8. Al ANSS ol YX¥Cloll YSIEl loiHl AUIH]

A4 89,

Navneet Singh Gogia & anr. vs. State of

Maharashtra & anr. (Criminal Revision Application

No.70 Of 2023) Citation: 2025 Livelaw (Bom) 29.

56. In nutshell if the proceeding under Section
138 of the Negotiable Instruments Act are quasi-
criminal 1in nature, there is reason to believe
that one of attribute of criminal trial about
mandatory recording of statement under Section
313 of the Criminal Procedure Code is not
applicable. So in given set of facts narrated
herein-above, the accused cannot make complaint
about causing prejudice if evidence is adduced in
his absence and he cannot make complaint of non
recording of the statement under Section 313 of
the Criminal Procedure Code if they have remained

absent without justification. In a given case and

after ascertaining certain factors, the

Magistrate is justified in proceeding further in

absence of accused and even dispense his

statement.

(as) | doiSS olIHER AdRY 2EIddall Rohitbhai Jivanlal
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Patel vs. State of Gujarat and Ors.(15.03.2019— SC):
MANU /SC/0393/2019 YsI€lal 4y Adl of|A Yot 8.

20. On perusing the order of the Trial Court, it is noticed that the
Trial Court proceeded to pass the order of acquittal on the mere
ground of 'creation of doubt'. We are of the considered view

that the Trial Court appears to have proceeded on a

misplaced assumption that by mere denial or mere creation
of doubt, the Appellant had successfully rebutted the

presumption as envisaged by Section 139 of the NI Act. In the
scheme of the NI Act, mere creation of doubt is not
sufficient.

(q9) GuRlsd oflH.2elddall Rohitbhai Jivanlal Patel ofl
Ysiela dAIR Adl ARMIA Yidlg] Visol Al HIZ HI
iUl gisl Gefl saloll olell UG Yridle] visal sdl HI2
ASRICHS YR1d]1 51 44 241D dail HI2 s21AIEl] Gae duieH|
dHy 2RIVl IR 28d! €219 Y1l [AAY [6ideatHl 2% S3]
AlHIoY Usdal A HIdl § YRidlgf Visol s & dAdl GiUIY 3y

SAlofl &l B. ¥ A1 SIA Al SlHoll AR &Rl Y AVUIAI

A19d o],

(a¢) AlH,AI SIA 38S WR Add dHIH YAl dl sUIE
ud 50141 2119d edldl dl sTAIERA ARG H21d SIH HI2
31.R3,Y40,000/— ol «3Rud &= ARI-s3vE]
AR [A2ldlcll 2dAcig dl As % dNA Ad siidlal &l
AHRIUlol 618 Bedlotl AIUA Foil 1A% U2 &ldai] AS AHIUA &ldlg]
AR Y 8. doliefl [A3esofl SIE &lssa 2RIV oldid] sl

aefl due €l aoNAaid gorgdoe seoll sdH—-A3E 860l
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YofHlolo]  Uisol Yl WadiRl AR dl uUsa)
ASUAIRAIS AR $3 AU ol€fl. dgHI A1 S1Holl ARIU] IR
Ais 12 &l YAl 21l s2l1€lgy dry 2dIsRUIHI 2H1dd 8.

AlH, dHIH RIAl g dl ARNMA ds:u3] AsHl A8l sd
edl 2al d AsS Ud Sl SRAIERA oNdlA +4Nd 8ldl 9dl

sARAIElall ol ofl Ysdl €l adlRFboid ooz A2l
SHH—3¢ HXOloll [RIAIUA Jodl SIA &ldlo] YURR Iy
8 Aal 3RUIEU HEI oioRR () ofl &lSsd YRUR sAIHI 450
JAA &lY, Hel ol.(q) ol ¥diol esRHI &yl HEl cloiR—3
H12 ofId Yol gSH SAUIHI 2419 8.

—:yvdlesH:: —

. 2l Sl AR sCURIY Sofeilg AN ®B. cleull dI. UIAs|

W. UHEIYIEUINIA SIFER] sSIRIFQ AEGRHA sAH-
UU(R) yxal Ul adNRIFod gorgaloe Aseofl sAH-3¢ ol

JYotl A3 dsAlRdlal sA], 2 (A1s) dviell A1€] Zeoll A2 @l
31.83,40,000/— (45 301 d]IA dIvi UBRI &R YRI) ol €

S ofl §SH SAIHI 2419 B.

. Ay, ARMIRA A1 gsHoll diRluiel] AAs HiAoll HeAH] 41 SIdall
sRuIEla A€ £50fl 254 A2A § 31.23,U0,000 /(245 3R

Al divt yaRA 8912 YrI) A2 LA saH-3u9(3) yxo
qaaR aly Ysdl Audiell gsH Sl AIA & Aal d 28

YsUYIHi of A41d dl, A1 gy 3 (2Al) HiRiall 2A1€] el A
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eflolddloll gs¥ SAIH] 419 .

3. AR AHIRIY 8192 BA ol&ld allHER BRAU eIl Rajesh

Pondda V/s Satyanaranay Sirangam Reported as 2019(1)
ACJ(SC) 478 ol Yslel #¥H dflal gsdHoll cisd dlail

YA Iudlall §SH SUIHI AH1dd] i€l

¥. AR 22118 sIg Add ollos 2% S &1 dl d & SAUIHI
A1 8. AR A1%1% HEIAAH] &8I% 28I of BlEf Hal dldl]
@I A sig sREl %Y UAA o ey, AR [A3eh
A%l /A2 diee, AHRIUlal A1 eild1ddl FAHT HISA ol gRAR

gy SAlofl §SH SUIHI 2419 8.

U, ggai A gSH 51T 2419 8 5, % ARIUIRA SIUI S1Hell SE]

~

dls Fedl AHA Yedl Sexi WA &l dl dlal (5.Ul.sls

SHH -3 Y0l d2d] SEHI /AT AHY HHR AU,

8SH AIRAY dl. ¢ Hl HIg AN A0l 015 ofl A ved

Aeldddi dill 2detaid] #i3) 2l sdla %18 SUIHT AR,

dl.e¢ / o¥ / R0RS (uedIEgHIR HORISR ANY])
290 : — YlAsl. AlEs ¥Ysl. Al¥Ree,$.5.
1S, HHEIUIE( AR,
(fl¥o09as)
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