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SRAUIE] GuR vl ¥l o1®fl. dgyai, 241 2431 olIHER YMH Sieall

"Hiten P. Dalal V/s. Bratindranath Banerjee" (2001) 6 SCC 16
ol ¥ YSIEl AdIHI A1d dl, d YSIEIHI ollHER YMH sle

514 © 5, "the moment cheque is issued the presumption
runs against the accused. The words used for the presumption are
"unless contrary is proved". Therefore, the accused either by way
of cross-examination or by leading satisfactory evidence equivalent
to the degree of proof or at-least to the level of moral certainty to
establish that the cheque was not issued for legally enforciable

liability.”

dyHi, GuAsd YSIEIHI ollHER YMH SIE, 1 SRIEI]
SAH 1<, U3¢ d¥l A3€ AEC], A SRIEIGI ViojHIollol Al
&51sdlgj visal sdlofl ¥dicielR] 2RIV 5] Aa fsieid] sz d
23 [AoidUR UAUT Sdi sAAA & 5, "......It introduces an
exception to the general rule as to the burden of proof in criminal
cases and shifts the onus on to the accused" (ibid). Such a
presumption is a presumption of law, as distinguished from a
presumption of fact which describes provisions by which the
court "may presume" a certain state of affairs. Presumptions
are rules of evidence and do not conflict with the presumption
of innocence, because by the latter all that is meant is that the

prosecution is obliged to prove the case against the accused

beyond reasonable doubt. The obligation on the prosecution
may be discharged with the help of presumptions of law or fact
unless the accused adduces evidence showing the reasonable
possibility of the non-existence of the presumed fact.
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...... Therefore, the rebuttal does not have to be conclusively
established but such evidence must be adduced before the Court
in support of the defence that the Court must either believe the
defence to exist or consider its existence to be reasonably
probable, the standard of reasonability being that of the

'prudent man'.

....... In the case of a discretionary presumption the presumption if
drawn may be rebutted by an explanation which "might
reasonably be true and which is consistent with the innocence"
of the accused. On the other hand in the case of a mandatory
presumption "the burden resting on the accused person in such
a case would not be as light as it is where a presumption is
raised under S.114 of the Evidence Act and cannot be held to be
discharged merely by reason of the fact that the explanation
offered by the accused is reasonable and probable. It must
further be shown that the explanation is a true one. The words
'unless the contrary is proved' which occur in this provision
make it clear that the presumption has to be rebutted by 'proof’
and not by a bare explanation which is merely plausible.”
qydi, Al A ciHER YMH Sléell "M/S SHREE
DANESHWARI TRADERS VERSUS SANJAY JAIN AND
ANOTHER, CRIMINAL APPEAL NOS.61-62 OF 2011 ol
YSIEl WA 1A dl, d YSIEH olHER YW sie s1dd
83,

16. Under Section 138 of the Negotiable Instruments Act, once the
cheque is issued by the drawer, a presumption under Section
139 of the Negotiable Instruments Act in favour of the holder

would be attracted. Section 139 creates a statutory presumption
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that a cheque received in the nature referred to under Section 138 of
the Negotiable Instruments Act is for the discharge in whole or in

part of any debt or other liability. The initial burden lies upon the

complainant to prove the circumstances under which the
cheque was issued in his favour and that the same was issued in
discharge of a legally enforceable debt.

17. It is for the accused to adduce evidence of such facts and

circumstances to rebut the presumption that such debt does not
exist or that the cheques are not supported by consideration.

Considering the scope of the presumption to be raised under Section
139 of the Act and the nature of evidence to be adduced by the
accused to rebut the presumption, in Kumar Exports v. Sharma
Carpets (2009) 2 SCC 513, the Supreme Court in paras (14-15)
and paras (18-20) held as under:-

“14. Section 139 of the Act provides that it shall be
presumed,unless the contrary is proved, that the holder
of a cheque received the cheque of the nature referred to
in Section 138 for the discharge, in whole or in part, of
any debt or other liability.

15. Presumptions are devices by use of which the courts
are enabled and entitled to pronounce on an issue
notwithstanding that there is no evidence or insufficient
evidence. Under the Evidence Act all presumptions
must come under one or the other class of the three
classes mentioned in the Act, namely, (1) “may
presume” (rebuttable), (2) “shall presume” (rebuttable),

and (3) “conclusive presumptions” (irrebuttable). The
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term “presumption” is used to designate an inference,
affirmative or disaffirmative of the existence of a fact,
conveniently called the “presumed fact” drawn by a
judicial tribunal, by a process of probable reasoning
from some matter of fact, either judicially noticed or
admitted or established by legal evidence to the
satisfaction of the tribunal.Presumption literally means
“taking as true without examination or proof™.........

18. Applying the definition of the word “proved” in
Section 3 of the Evidence Act to the provisions of
Sections 118 and 139 of the Act, it becomes evident that
in a trial under Section 138 of the Act a presumption
will have to be made that every negotiable instrument
was made or drawn for consideration and that it was
executed for discharge of debt or liability once the
execution of negotiable instrument is either proved or
admitted. As soon as the complainant discharges the
burden to prove that the instrument, say a note, was
executed by the accused, the rules of presumptions
under Sections 118 and 139 of the Act help him shift the
burden on the accused. The presumptions will live, exist
and survive and shall end only when the contrary is
proved by the accused, that is, the cheque was not
issued for consideration and in discharge of any debt or
liability. A presumption is not in itself evidence, but
only makes a prima facie case for a party for whose
benefit it exists.

19. The use of the phrase “until the contrary is proved”

in Section 118 of the Act and use of the words “unless



CRIMINAL CASE No.206/2025 Page No. 13

the contrary is proved” in Section 139 of the Act read
with definitions of “may presume” and “shall presume”
as given in Section 4 of the Evidence Act, makes it at
once clear that presumptions to be raised under both the
provisions are rebuttable. When a presumption is
rebuttable, it only points out that the party on whom lies
the duty of going forward with evidence, on the fact
presumed and when that party has produced evidence
fairly and reasonably tending to show that the real fact
is not as presumed, the purpose of the presumption is
over.

20. The accused in a trial under Section 138 of the Act
has two options. He can either show that consideration
and debt did not exist or that under the particular
circumstances of the case the non-existence of
consideration and debt is so probable that a prudent man
ought to suppose that no consideration and debt existed.
To rebut the statutory presumptions an accused is not
expected to prove his defence beyond reasonable doubt
as is expected of the complainant in a criminal trial. The
accused may adduce direct evidence to prove that the
note in question was not supported by consideration and
that there was no debt or liability to be discharged by
him. However, the court need not insist in every case
that the accused should disprove the non-existence of
consideration and debt by leading direct evidence
because the existence of negative evidence is neither
possible nor contemplated. At the same time, it is clear

that bare denial of the passing of the consideration and
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existence of debt, apparently would not serve the
purpose of the accused. Something which is probable
has to be brought on record for getting the burden of
proof shifted to the complainant. To disprove the
presumptions, the accused should bring on record such
facts and circumstances, upon consideration of which,
the court may either believe that the consideration and
debt did not exist or their non-existence was so probable
that a prudent man would under the circumstances of
the case, act upon the plea that they did not exist. Apart
from adducing direct evidence to prove that the note in
question was not supported by consideration or that he
had not incurred any debt or liability, the accused may
also rely upon circumstantial evidence and if the
circumstances so relied upon are compelling, the burden
may likewise shift again on to the complainant. The
accused may also rely upon presumptions of fact, for
instance, those mentioned in Section 114 of the
Evidence Act to rebut the presumptions arising under

Sections 118 and 139 of the Act.”
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Asell ddaiolall dlal GIcall sIRUEABWA wdIGiER] & EdI U2 of
adl A1 dl d s [AoiAAY &dl dH YRAUR $dlall oIl d AS
Aull AA1UoiR GUR B 8. A1 SIA &lcioll AHARIY] GUR 41 oI 8
8. IH, SHH—1U< Vol A13C ol Sigoll dIdIgA A=A dl
sie &A1l sAUIElol ARBLIHI vojHIol SAUI GIUIRIA 8, HEIAC
SARUIEL ol dRELIHI SHH—AUL ol 13E YO VajHlol of S d
HIZ [Aptlo] YUIR Sdlofl il SRIEI 4Rl AHRIUT GuR
ol lUdIHI AHIAd 8. UG SHH—1AC al SHH 13C Ao A
SIe &ldoall AHRIUI [A1L RUR ¥ BU SEUI Y VoIl S3
A5 & 5 AR ALl sUIE SAHH-13¢ Vol SHH—ATR
Aod AHY HAYTEIHT % eIV SA1HT A19d] ald] B A0l I
A sdHldl YRIdd  AIERJAICHS  W2IdIgile  sAIE U
(61:2ISUB] VIdal S2A &lg WA,

(2?). AIH, IULH ¥R STARUIE] 4Rl sldall 5 €] aoneflAcid
gorgoe Ase ofl SAH 13¢ Hodd ElVid SAIHT A1d & ¥ YXClof]
HE ol. 1 Wcdoll Hecdoll [Aa1d) of | Yol 8.

Asoll 25H: 31.24,00,000/—

AS oiGi2: "ooo0wq"

As ofl diFlv:—ou/ar /0%

AS AoSHi ¥HI SAR SARI] ? :—q0 /9 /0¥
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As Ud sAl diflv:—qa /a1 /0y

AS WA SAlo] SREI:— "5 FoiAglAluce’

SIRAIEIRA 211U SlAHI6S allélofl dIRlu:— ov/0a/03U
olldl 2. U1.A.Sl. ol dl.o¢/0a/R0U dll A% HAA B.
s3RAIE e1ud sAT dIFlu: av /0 /20U

AHIH, GWRISd diRluil Yol sANAIE] edRl Glddl] SFNUIE (Gl HeAH]
ElVid SAIHI AHIAd eldigf ¥R AT S, dHY oRAI9U YR
s3A1lofl BAedud s3d o8l al 21H BURsd eslsde] ([A3egq]
slsd 38S W dldd o&ll. 21 sid s3RUIE, Y UAA YAl dHY
SARAIElfl 2auiRd du1el ddl AR 4Rl s2uIEld As AR
essld g3RUIEUR] EdRI YRUR SAIHI A419d 8. AsH ARl el
ol Asa] ASAISYRAat YRUIR AJAd &, ¥ aoNflAcd gogioe
As2ol sAH 13C AU &ldall s §2NAUIElA AR SIRIEHRaII
dell U2 AHNd &l d9 VoHiol Sdlg) &R 8 I GURsd dHIH
1 1eRAlal lal def AR [A3ecioll uHERIofl $AH I 1ef 241Ad
o1, dHY sAH-3¢ Hi €1dd FdAdIgHlo] dUl AHA HJIEIq
YRAULT Uldal SUIHI AHIAd &I, Aol HEIAA EURI AER SIUEIS]
SEH 13C Al 1< H¥0lo] AojHlel sTRUIElS] dRFRIAHI saIHi 241

8. A1 dHIH ANMAHI, A1 SIA ARRA A€8 AS AHof SIUEMR
AHA AHYY| 2RIA:EY 5 oA YUIGER] AEI SAT HI2 §RUIEIA 41U
8 5 54 ? a2l AR Aol dRE AdIAHI A1Ad dSART/ U] YRAUR
53, sRAIEll dagelcll, i1 SIRIEIGH AofHlolle] ViSel SAIHI ASN
2JAd B 5 3H 2, d 243 85 GURell YR1dIg], olIHER GRU AEIHda|
YSIEIHT MM sd Rigid oRitlicl YIS0l SAUIHI 241D &
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(23)BuRlsd 2% 2AA YudIA oi%R A4 2Au] Glodl U 2% &Ad
dsR1/ Aulld edldl /divils 22411l 441 —

(av) CURAIE 1 S1A 2% LA YR1dIofl AUl 54141 2419 dl, 11
s dis-—u ol sl wdiell suidlRie  cigeiide
ARAUIRAg] AIDIEalIH 2% UAE & FHI §UIEA &SIslo] YoiRlddal 3G
8. 1€ s3RAIElSll B.d. GUIYU edIR] SUIHI AH1Ad oi®fl. A AX1oNHI
sARAIENoll aR§LIHI ¥ YoidIol SAIHI AHIAA O dof HUIYUR] EIR)

UiSol $4IH1 2419d oi®f].

(Qu) sRAIEUSIall HHA Y] &lal Adll ciRAIYULI §RUIE Y2ioll
A1 Yol sl BuR § ARIVIA sRuIEld siugR0( dell 284
YSYdl HI2 AS A of &dl § dloll 4R SIUEA0] ALY § ¥UIENR]

dlcudi o &dl Adl s1¢f &slsd 28 U2 dIAd ofell. 414 11 S1A 35S
W AHIAd YRId1 WRe] aanAlAud gogdoed] san—a3e ol gl
Hx¥ol SRAUIE Uiall YRIdIg] ViSal ciAIGUS S &Iy dY ¥RlIg AA1dg
ol®fl. dggHi 241 s1A AR dR§ sl YRi1dl 2% Aud el 5 g1l
G.d. sd ai¥f]l 5 edldl uwl 2% AVId o], 1A, AR ARl Asai
A8l &l AR SIRIEABWA| FUIGIER] AHEI 1 HI2 AS ANUA] &dl dY
JlofHlol SVlg] B 8. Al NS ol YX¥Cloll YSIEl loiHl AUIH]

A4 89,
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Navneet Singh Gogia & anr. vSs. State of

Maharashtra & anr. (Criminal Revision Application

No.70 Of 2023) Citation: 2025 LivelLaw (Bom) 29.

56. In nutshell if the proceeding under Section
138 of the Negotiable Instruments Act are quasi-
criminal in nature, there is reason to believe
that one of attribute of criminal trial about
mandatory recording of statement wunder Section
313 of the Criminal Procedure Code is not
applicable. So 1in given set of facts narrated
herein-above, the accused cannot make complaint
about causing prejudice if evidence is adduced in
his absence and he cannot make complaint of non
recording of the statement under Section 313 of
the Criminal Procedure Code if they have remained

absent without justification. In a given case and

after ascertaining certain factors, the

Magistrate is justified in proceeding further in

absence of accused and even dispense his

statement.

(as) | doisS ollHER AdRU AEIddall Rohitbhai Jivanlal
Patel vs. State of Gujarat and Ors.(15.03.2019— SC):
MANU/SC/0393/2019 YsI€lal 4y Adl of|A Yo 8.

20. On perusing the order of the Trial Court, it is noticed that the
Trial Court proceeded to pass the order of acquittal on the mere
ground of 'creation of doubt'. We are of the considered view
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that the Trial Court appears to have proceeded on a

misplaced assumption that by mere denial or mere creation
of doubt, the Appellant had successfully rebutted the

presumption as envisaged by Section 139 of the NI Act. In the
scheme of the NI Act, mere creation of doubt is not
sufficient.

(29)GURlsd oflH. €Al Rohitbhai Jivanlal Patel ol YsiEld
AR Adll ARMIRA YIdI0] Visol $dI HI2 HIY GUIYH] QUS|
Gefl sdiofl ai@fl U3 YRidlIgf Visal §dI HIZ ASRICHS YRId]
sie AH2 19 dell Hi2 sTRUIElS] Bde duAHI AHY AR
Ui 1Al €219 Yudl [AAY [oideaidl Y S| AlHIoY
RU(Sclal AY Hiol § YIdlg] Visol Y & Adl oiuIY Y SVal]

N

1A 8. ¥ A1 SI13 A1 SlHoll AR €dR1 Y AU IHI A19d o1€].

(q¢) AHIH, 21 SIA 38S WR AIAd dHIH YA a8l sRAIE
ugl 5411 A119d edldl al s2AIEIRA ARl 2i21d S14 HI2
31.R9,00,000/— ol 33éud &y AR -53uE]
GA  [AAdlell RACiE dUl AS ¥ A1H Aol slidloll &l
AHRIUlol 618 Bedlotl 2A1UA Foil 1A% U2 &ldal] AS AHIUA &ldlg]
AR Y 8. doliefl [A3esiofl SIS &lssa 2RIV oldid] sl
ol dxx €fl daNWaid gorgHoe Aseofl SEH-13C 85Nl
YofHlolo]  Uisol Yl WadiRl AR dl uUsa)
ASUAIRAIS AR $3 AU ol€fl. A1 A1 S1Holl ARIU] IR

Ais 12 &l YAl 21l s2l21€lgy dry 2dIsRUIHI 2H1dd 8.
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AHIH, dHIH YRIDI gA dl AR dsu2] Asal A8l sd
edl 21a A Vs Ud Sl SABIEIA oNdlA AN sldl ©9dl

sAluIElall atiel ol Ysdl €l adNRoid  gorgHoe US|
SHH—3< YXCloll (211U Yodl SA &ldlo] YUR I
8 Aal 3RUIEU HEl oloRR () ofl alSsd YRUR SAIHI 450
JAd &Y, Hel ol.(q) ol ¥diol esRHI &yl HEl cioR—

HI2 ol Yol gSH SAIHI 2419 8.

— AU EesSH: -

1. Al SIHal AR SAIRICHIY Sojeilg AN W. Gl dI. YIS

. AdHediedInla 1¥eR] sRIAQ i(Bifciuaol  sEH-
RUU(R) Yxal Ul adNRIFod gorgdloe Aseofl sEH-3¢ all

yotl i dsARdlel s2Ad], a4 (As) a¥oll 2I€] Feoll A a2l
31.R2,00,000/ (45 3R AsIA AUl YRI) ol €5 ofl §SA

SUIHI K19 8,

R, Ay, ARMIRA A1 gsall drRluiell As Hidofl YEaHT 11 SIHall
sRauI€lal €28 £50fl 254 A2A § 31.89,00,000 /(245 3T

AsdlA divi Y1) AR sad-3u9(3) yxo dad

315 Ysdl AUdlell sH SAUIHT 1A B AAal d 251 YSUUIH] of

A1 dl, dA1A gy 3 (2Ael) HRicll A1€] Feoll 4% eilargdiof]
8SH SUIHI 19 B.
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3.

AR AH1%20% 6192 28 allef ollHER BRU AEIAdl Rajesh

Pondda V/s Satyanaranay Sirangam Reported as 2019(1)
ACJ(SC) 478 ol Yslel #¥o ddflal gsHoll cisd dlail

HEA AHIUdloll §SH SAIH] AA1ddl ofel].

AURIIA 212118 sIg A oflos Y A &lJ dl d 2\ SJAIAI
AT 8. AHRIUI A1%1% AEIAAHI &1%2 @A of 8l AHal Aol
@I A sIg sREl Y UAA o e, AR [A3eh
A%l /A2 diRoe, AHRIUlal A% elld1ddl FAHT HISA ol gRAR

23 SAlall §SH SUIHI 4119 8.

gHi Al gsH SAIHI A1 8 5, %1 ARIUIA SIUI SIHall SE]
ds Fedl AHA Yell Sexi WA &l dl dlal (5.Ul.sls

SHH =3¢ Y0 d2d] SEHI /AT AHY HAR AU,

8SH ANIRAY dl. ¢ Hl HIg AN A0l 015 ofl A% yjed

Aeldddi dill 2deiaid] 113 28l sdla %182 SUIHT AR,

dl.*¢ / 0% / R0RS (uedIEgHIR HORISR ANY])
2 : - YIS, AlEs ¥Ysl. Al¥ee,s.5.

OS], HHEIUIE(AIR).
(l¥o0a9as)
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