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(1) 1979 3 SCC 4 : 1979 SCC(Cri)609, Union of India V/s.
Prafulla Kumar Samal And Another

Para 10:- Thus, on a consideration of the authorities mentioned above,

the following principles emerge:-
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(1) That the Judge while considering the question of framing

the charges under Section 227 of the Code has the undoubted power
to sift and weigh the evidence for the limited purpose of finding out
whether or not a prima facie case against the accused has been
made out.

(2) Where the materials placed before the Court disclose grave
suspicion against the accused which has not been properly explained
the Court will be fully justified in framing a charge and proceeding
with the trial.

(3) The test to determine a prima facie case would naturally
depend upon the facts of each case and it is difficult to lay down a
rule of universal application. By and large however if two views are
equally possible and the Judge is satisfied that the evidence
produced before him while giving rise to some suspicion but not
grave suspicion against the accused, he will be fully within his right
to discharge the accused.

(4) That in exercising his jurisdiction under Section 227 of the
Code the Judge which under the present Code is a senior and
experienced court cannot act merely as a Post Office or a
mouthpiece of the prosecution, but has to consider the broad
probabilities of the case, the total effect of the evidence and the
documents produced before the Court, any basic infirmities
appearing in the case and so on. This however does not mean that

the Judge should make a roving enquiry into the pros and cons of the
matter and weigh the evidence as if he was conducting a trial.

(2) (2008) 10 SCC 394 : (2009) 1 SCC (Cri)51, YOGESH

ALIAS SACHIN JAGDISH JOSHI V/s. STATE OF MAHARASHTRA

Para 15:- Chapter XVIII of the Code lays down the procedure for trial

before the Court of Sessions, pursuant to an order of
commitment under Section 209 of the Code. Section 227

contemplates the circumstances whereunder there could be a


https://indiankanoon.org/doc/323386/
https://indiankanoon.org/doc/1934415/
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discharge of an accused at a stage anterior in point of time to

framing of charge under Section 228. It provides that upon
consideration of the record of the case, the documents submitted
with the police report and after hearing the accused and the
prosecution, the Court is expected, nay bound to decide whether
there is "sufficient ground" to proceed against the accused and
as a consequence thereof either discharge the accused or
proceed to frame charge against him.

16:- It is trite that the words "not sufficient ground for proceeding
against the accused" appearing in the Section postulate exercise
of judicial mind on the part of the Judge to the facts of the case in
order to determine whether a case for trial has been made out by
the prosecution. However, in assessing this fact, the Judge has
the power to sift and weigh the material for the limited purpose
of finding out whether or not a prima facie case against the
accused has been made out. The test to determine a prima facie
case depends upon the facts of each case and in this regard it is
neither feasible nor desirable to lay down a rule of universal
application. By and large, however, if two views are equally
possible and the Judge is satisfied that the evidence produced
before him gives rise to suspicion only as distinguished from
grave suspicion, he will be fully within his right to discharge the
accused. At this stage, he is not to see as to whether the trial will
end in conviction or not. The broad test to be applied is whether
the materials on record, if unrebutted, makes a conviction
reasonably possible. [See: State of Bihar Vs. Ramesh Singh and
Prafulla Kumar Samall.

(1977) 2 Supreme Court Cases 699, STATE OF KARNATAKA

V/s. L. MUNISWAMY AND OTHERS
10:- On the other hand, the decisions cited by learned

counsel for the respondents in Vadilal Panchal V. D. D.


https://indiankanoon.org/doc/1934415/
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Ghadigaonkar and Century Spinning & Manufacturing Co. V.

State of Maharashtra show that it is wrong to say that at the
stage of framing charges the court cannot apply its judicial
mind to the consideration whether or not there is any ground
for presuming the commission of the offence by the accused.
As observed in the latter case, the order framing a charge
affects a person's liberty substantially and therefore it is the
duty of the court to consider judicially whether the material
warrants the framing of the charge. It cannot blindly accept
the decision of the prosecution that the accused be asked to
face a trial. In Vadilal Panchal's case, Section 203 of the old
Code was under consideration, which provided that the
Magistrate could dismiss a complaint if after considering
certain matters mentioned in the section there was in his
judgment no sufficient ground for proceeding with the case. To
an extent Section 327 of the new Code contains an analogous
power which is conferred on the Sessions Court. It was held by
this Court, while considering the true scope of Section 203 of
the old Code that the Magistrate was not bound to accept the
result of an enquiry or investigation and that he must apply
his judicial mind to the material on which he had to form his
judgment. These decisions show that for the purpose of
determining whether there is sufficient ground for proceeding
against an accused the court possesses a comparatively wider
discretion in the exercise of which it can determine the
question whether the material on the record, if unrebutted, is
such on the basis of which a conviction can be said
reasonably to be possible.

Q. GURAsd [RHedidl vl ol faefad 449 2

~N

AHEIAA oloR AH2 AVd 8. UR{sYRucloll SA IH & dH ¥
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(1) 2009) 6 Supreme Court Cases 77, S.V.L. MURTHY V/s
STATE REPRESENTED BY CBI, HYDERABAD
Para 41:- An offence of cheating cannot be said to have been

made out unless the following ingredients are satisfied :
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“I) deception of a person either by making a false or

misleading representation or by other action or omission;

(ii) fraudulently or dishonestly inducing any person to
deliver any property; or

(iii) to consent that any person shall retain any property and
finally intentionally inducing that person to do or omit to do
anything which he would not do or omit."
For the purpose of constituting an offence of cheating, the
complainant is required to show that the accused had fraudulent
or dishonest intention at the time of making promise or
representation. Even in a case where allegations are made in
regard to failure on the part of the accused to keep his promise,
in absence of a culpable intention at the time of making initial
promise being absent, no offence under Section 420 of the Indian
Penal Code can be said to have been made out.
Para 42:- We may reiterate that one of the ingredients of
cheating as defined in Section 415 of the Indian Penal Code is
existence of an intention of making initial promise or existence
thereof from the very beginning of formation of contract.

(2) (2009) 8 Supreme Court Cases 751, MOHAMMED IBRAHIM
AND OTHERS V/s STATE OF BHIHAR AND ANOTHER

Para 14 :- An analysis of section 464 of Penal Code shows that it

divides false documents into three categories:

1. The first is where a person dishonestly or fraudulently makes
or executes a document with the intention of causing it to be believed
that such document was made or executed by some other person, or
by the authority of some other person, by whom or by whose authority

he knows it was not made or executed.

2. The second is where a person dishonestly or fraudulently, by
cancellation or otherwise, alters a document in any material part,
without lawful authority, after it has been made or executed by either

himself or any other person.

3. The third is where a person dishonestly or fraudulently causes
any person to sign, execute or alter a document knowing that such
person could not by reason of (a) unsoundness of mind; or (b)
intoxication; or (c) deception practised upon him, know the contents of

the document or the nature of the alteration.
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In short, a person is said to have made a “false document”, if (i) he

made or executed a document claiming to be someone else or
authorised by someone else; or (ii) he altered or tampered a document;
or (iii) he obtained a document by practicing deception, or from a

person not in control of his senses.

Para 17:- When a document is executed by a person claiming a
property which is not his, he is not claiming that he is someone else
nor is he claiming that he is authorised by someone else. Therefore,
execution of such document (purporting to convey some property of
which he is not the owner) is not execution of a false document as
defined under Section 464 of the Code. If what is executed is not a
false document, there is no forgery. If there is no forgery, then neither

section 467 nor section 471 of the Code are attracted.

Para 19:- To constitute an offence under section 420, there should not
only be cheating, but as a consequence of such cheating, the accused
should have dishonestly induced the person deceived

(i) to deliver any property to any person, or

(ii)  to make, alter or destroy wholly or in part a valuable security (or
anything signed or sealed and which is capable of being converted into

a valuable security).
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ui{Isygial a2 Uidliell Aglsdleai ¥ d A18€lall sioiRef] ciaidd 8.
siguel A1selg] foideo AG ULl YAdg olell 5 HRYERIA dR1eiyds
OcRdloll gRielef]l aduidla Alasis gar Ald s1s Aayq
HIZ £2a19%] ANl Gl U122 YUR! Adi AURYERIA §1%¥ SIsydoe
il &l dg uel oefl. Gwid ¢.sl.ofl A5l (6ideat GUR
SARUIE U EURI AIYR AVUIHI AIR 8. Al .50l AlgIARAall

(GIAEaiHi ARNERa ol lH ULl o®f] AU dl KRYEIR [A3eLhall 2H13U]
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yel oiefl. slefuel sca sl 9o ssa &1%31e] A1EldI Hal g%l ol

HI2 HRYEIR] ([A3eer W10l 53] 2SI cife, SIS AU BIS2 HRFERIA
sd & dd uel slule ual odidl AsAl o], WRYERIA AlH SIS
ANl HI2 sl €a1d% BUR A8l s3] &l dH SUIE U2l 385 GUR
aidid] 2isdl oiefl a1 AlH §1S Anddl HI2 Slgdoll ULl SisyHoeall
Gualal sAT gy, del weRrl [A3ea AEla/g19R6ll dosl
Hi2 AP0 siRidigl sd1 Hi2 Aslfkuce AIBes & dH sRAIE U
aidld] isdl o],
2. Al s1HAl Slsl.sdd—2R0(cfl) ol ual 18U 8.
A3of] UV ol%R AH2 AU,
g.Ul.sl.5.920(S): JYoelled sidag ofl cuvl:-
d § gg @Ufsd —-
(1) SIgARSlIgoll Scu 214l
(2) Aslgdll of &1 A S ASl0)ofl AiEhall IR0 S|
S sAUYl AeHd U1 AR Al AsH[Aal dosIfed SIUR
SeUIH| 2419 8.
AUl YUl ol AH AVIRA dl HIEla s Higos ual AA1He2
A ARl dg 8. Al Y&l GUWR WRYERAI [A.9.2A Y S

YSIERA S ¥ A1 UHIL 8.

(1) (1993) 3 Supreme Court Cases 609, AJAY AGGARWAL
V/s. UNION OF INDIA AND OTHERS
Para 10:- In Mohammed Usman Mohammad Hussain Manivar &

Anr. v. State of Maharashtra, it was held that for an offence under
section 120B IPC, the prosecution need not necessarily prove that
the conspirators expressly agreed to do or cause to be done the
illegal act. the agreement may be proved by necessary
implication. In Noor Mohammed Yusuf Momin v. State of
Maharashtra, it was held that Section 120-B IPC makes the
criminal conspiracy as a substantive offence which offence
postulates an agreement between two or more persons to do or

cause to be done an act by illegal means. If the offence itself is to
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commit an offence, no further steps are needed to be proved to

carry the agreement into effect. In R. K. Dalmia & Anr. v. The
Delhi Administration, it was further held that it is not necessary
that each member of a conspiracy must know all the details of
the conspiracy. In Shivanarayan Laxminarayan & Ors. State of
Mahrashtra, this Court emphasized that a conspiracy is always
hatched in secrecy and it is impossible to adduce direct evidence
of the same. The offence can be only proved largely from the
inferences drawn from acts or illegal omission committed by the

conspirators in pursuance of a common design.

(2) (2003) 5 Supreme Court Cases 257, HIRA LAL HARI LAL
BHAGWATI V/s. CBlI, NEW DELHI
Para 32 :- To bring home the charge of conspiracy within the

ambit of Section 120-B of Indian Penal Code, it is necessary to
establish that there was an agreement between the parties for
doing an unlawful Act. It is difficult to establish conspiracy by
direct evidence.

(3)(2017) 15 Supreme Court Cases 560, STATE THROUGH
CENTRAL BUREAU OF INVESTIGATION V/s. DR ANUP
KUMAR SRIVASTAVA

Para 27:- At this stage, it would be appropriate to quote a

decision of this Court in CBI vs. K. Narayana Rao wherein it was
held as under:-

“24. The ingredients of the offence of criminal conspiracy are
that there should be an agreement between the persons who
are alleged to conspire and the said agreement should be for
doing of an illegal act or for doing, by illegal means, an act
which by itself may not be illegal. In other words, the essence
of criminal conspiracy is an agreement to do an illegal act and
such an agreement can be proved either by direct evidence or
by circumstantial evidence or by both and in a matter of
common experience that direct evidence to prove conspiracy
is rarely available. Accordingly, the circumstances proved
before and after the occurrence have to be considered to
decide about the complicity of the accused. Even if some acts
are proved to have been committed, it must be clear that they
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were so committed in pursuance of an agreement made

between the accused persons who were parties to the alleged
conspiracy. Inferences from such proved circumstances
regarding the gquilt may be drawn only when such
circumstances are incapable of any other reasonable
explanation. In other words, an offence of conspiracy cannot
be deemed to have been established on mere suspicion and
surmises or inference which are not supported by cogent and
acceptable evidence.”

¥3. GWIsd [Jeslid ol olIHER YUH SIE edRl ¥ R[]
%¥211Ad 8 d s02{lSR s §31IE U2l 385 BWR A aidid] isdl o]
5 sl A1Aoe &Y &l Al ARIUIAT A YEIYE] Ulsail Ui
~efl Alasis A9l Hi2, IRSIUEAUR $A sd1 HI2 HIZlal g HIgos
elj, § olallud] €2dIQ%] Anddl SIS olalidd]l €2dIAN] Bl SU]
slRilalRe gooRlal &l § B slef eslsd werddidi 21d] gl.
A1ZTo1 vial S1%3] $Alotl G191 3U URYENR] 2foslfed SIddRloll MI2l gl
ddl €2a1d%1 oiell $ slguel A18eqf [o1deat oiefl. oflxl AcelHi
SEIA dl FRYER] IRSIRUEA ScAHI WIET &A1 &I} § dail HI2 SIS Ad
1] &1 AH ofef].
7. Alfis 3d #13dl A3e1d1E alidoll UElof 1Rdcy &g dY
HioldIHI A1 dl ULl PRYER Wl /AYsd wdIseR & ([AsiRluy
diRoid) Ao sud] s alle. H13d] AAHEIdIED 2RI RS s2lu1E
U egRl ANsdidi 2A1Ad oefl, Aeds HI3dl 2AHEIUIES AR
a?ls ololldd oi®fl. g3RUIE U2t edRl slguRl Sisydoe %Y &Y i€l
$ ¥ A YAdg &l § HI3d] AHEIdiEatl Ci(lER 1S § UE] gl
RYERIA S dER SAT ey, ded % olfe. "HI3d] AHHEIYIE” o
A Rdcy uH edioflu 2d uer s2la1e vzt oiaidl isal o1efl. d &1
2Ad 8 5 (sHloid (Al [AsIRIUA di—doid 8 ¥ aifB.
TU. [AsilRiRt dR—AdIZloN RFesiia ofiHER YUH Sioll

RUIHYER (. 222 g 6RuUILI, (Acee) v AAAl 530 Hi 5219
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9 ¥ A UHIL 8.

9.  But we are concerned with a criminal liability under
penal provision and not a civil liability. The penal provision
must be strictly construed in the first place. Secondly, there is
no vicarious liability in criminal law unless the statute takes
that also within its fold. Section 10 does not provide for such
liability. It does not make all the partners liable for the offence

whether they do business or not.

GuRid [A.9.2{14 oflA Yyoiall YSIEI ULl %Y S 8.

In R. Kalyani vs Janak C. Mehta and Others, (2009) 1 SCC page 516
Para 34

34.  Yet again, in Radhey Shyam Khemka vs State of Bihar,
(1993) 3 SCC 54, the law has been laid down by this Court, thus
: (SCC pp. 58-59 para 6)

6. But, at the same time, while taking cognizance of alleged
offences in connection with the registration, issuance of
prospectus, collection of moneys from the investors and the
misappropriation of the fund collected from the share-holders
which constitute one offence or other under the Penal Code,
court must be satisfied that prima facie and offence under the
Penal Code has been disclosed on the materials produced before
the court. If the screening on this question is not done properly
at the stage of initiation of the criminal proceeding, in many
cases, some disgruntled share-holders may launch prosecutions
against the promotors, directors and those in charge of the
management of the company concerned and can paralyse the
functioning of such company. It need not be impressed that for
prosecution for offences under the Penal Code the complainant
has to make out a prima fade case against the individuals
concerned, regarding their acts and omissions which constitute
the different ingredients of the offences under the Penal Code. It
cannot be overlooked that there is a basic difference between

the offences under the Penal Code and acts and omissions which
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have been made punishable under different Acts and statutes

which are in nature of social welfare legislations. For framing
charges in respect of those acts and omissions, in many cases,
mens rea is not an essential ingredient; the concerned statue
imposes a duty on those who are in charge of the management,
to follow the statutory provisions and once there is a breach or
contravention, such persons become liable to be punished. But
for framing a charge for an offence under the Penal Code, the

traditional rule of existence of mens rea is to be followed."

In the case of HDFC Securities Ltd Vs State of Maharashtra,
(2017) 1 SCC 640,

21. In Thermax Limited & Ors. Vs. K. M. Johny & Ors.,
(2011) 13 SCC 412 at para 39, this Court held:
"39. Apart from the fact that the complaint lacks necessary
ingredients of Sections 405, 406, 420 read with Section 34 IPC,
it 1s to be noted that the concept of “vicarious liability' is
unknown to criminal law. As observed earlier, there is no
specific allegation made against any person but the members of
the Board and senior executives are joined as the persons
looking after the management and business of the appellant
Company."

Para 23
23. In Sharad Kumar Sanghi vs Sangita Rane, (2015) 12 SCC

781, it is noted by this Court:

"9.  The allegations which find place against the Managing
Director in his personal capacity seem to be absolutely vague.
When a complainant intends to rope in a Managing Director or
any officer of a company, it is essential to make requisite

allegation to constitute the vicarious liability.

Sushil Sethi and Another Vs State of Arunachal Pradesh
and Another (2020) 3 SCC 240 held in para 6 that,

6. Considering the averments and the allegations in the FIR
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and even the chargesheet the main allegations are that the

company, namely, M/s SPML Infra Limited supplied sub—
standard materials runner bucket turbines and the supplied
runner bucket turbines were not as per the technical
specifications. It is also required to be noted that there is no
FIR/complaint/chargesheet against the company M/s SPML
Infra Limited and the appellants are arrayed as an accused as
Managing Director and Director of M/s SPML Infra Limited
respectively. From a bare reading of the FIR and even the
chargesheet, there are no allegations that there was a fraudulent
and dishonest intention to cheat the government from the very
beginning of the transaction. Even there are no specific
allegations and averments in the FIR/chargesheet that the
appellants were in—charge of administration and management of
the company and thereby vicariously liable. In light of the
aforesaid, the prayer of the appellants to quash the criminal
proceedings against the appellants for the offence under Section

420 IPC is required to be considered.

AHIH, BURISd YSIEIA] ¥ldi dHi 8219d [Riedlid] Hal s3d

A1oxdRIol &dlal Auidl IRYERIA HIZd] AUHEIYIE SR GIE
[AsiRlud dRkod sAd] ISR dlfg. JyotifEa eRIEI A1 HRYERIII
Asdld Ad R[aRy Hi3d] 2i3eldiea] HIRER dS wdicieR sAd]
QIS olfe. GURIA URUERIA HI3d] AHEIYIEDN S g S RUIYERIG] ollAY
8 dd s3RuIE Ul olaid] AsAUI o1€ll, ol Y SA YSIERAION I
RYER U2ial AHURY HA AHY U% ol MIP(lER &dl dd]l slsa uel
s3a1e uad oldidl asdil oefl. H13d] 2HEIdIES] UIEai2/Iu &8d] A
yel YRidl oi@fl dxe Hi3dl AHEIYIE A1 ARFERIA ol IS RUUER
- dg vl odidl asd o], aPs wAARA AR &R
8 d RidRud] sl¢f ¥ AAd13Iat AisElall [o1deafef] oflsal] H1ad ote].

¥9. 531€/l Yoiriddaloll @13 Al.241R.ULAN. sAH—R9 850

AUV ANSA Al [o13%al [Rigoll (SA1H] AR AHEIdd A1 SAH]
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RAall WA @Al Bgoll AT 52 8. ARl 217 dglddaly esal

HI2 wRd sRLl o1¢] SEd AHEIAd %2l 1
IR dBlHAERA [Goldeldd sd Sdldl] Acdl AEIAdD AHIUUIHI
A 8. ¥18 AHAoll ERY of YR, [a1did] AU Al Vi oA ql
ARl ueH doiss gdoAigl siRidiglell [Glai3d] AlHall Sdlall
Hiol[As dlerHie] Ysa Ui d &g A1 SHH 85Ul U 8] 8. 1A
AHEIAdD DG ¥RIR § delddally 85Ul Wdl SREI ol dl Aeldd
ARIla [Cloideldad ysd s3] S, A2AS $AI A, delHdaliy
g5dl HIZ2 URdl SRLI 8 § olle A2d 5 ARIUIRAIG 2117 uH elofl
WRIdI 8 Saife d ¥ clloid [AuRYId 8.

v, A1H, GUR Y A doslIBd SiddRlal dadl sl Adlsoy
aefl 5 Al 5 513 2 &ly ddl vl Yridl oiefl, ssa Aledl ¥
AHIAU B 5 URFER Gl&IRall SIlo] Hal¥ Sl &dl. A GeAY 5T %37
8 5 Al ARIRA se 2421 Aol ASIUIRI &1} dl URl &ldall
JoslHi slgal Balal 5§ vunifGisudl dagidla Al 515 Ancl gl
dd] &slsd 35S GUR ai&]. A1 HRYERIA A1H SIS ANl HI2 sig vil2l
Aol falldd] e2c119%] Geil sAT el ddl &slsa uel 8s GuR aefl.
sigoll sisyHoe AlH s1S Anddl HI2 diul &1y dd] eslsd uel 3sS
Bw o], gsaAi Ao, 81930 5 s2Auioiall dcdl 21 HRYER [A3EL
Adividl o€l A % d l.sl.sadr—a0(ll)all dcdl el oflsail
A19dl o€l A1H, WR¥ER] (A3 dalddoliy A Asi dg
As512(l2ce AI1Bos o],

¥C. AIAH, cia ueiall ([A.9.21A1ofl edldl, %M VU, 2%
A YsIERA], dAi ulduilea s2d Riegidl duIeiai dg g Adi drel
GUR A1g g 5 AR [A3e8 S3d A1AU] HI2 UIF $H S| HISq]
Ag1=Mu02 A1Gos s2lIE U2t cidid] usdl o1efl d&il 2RIV ([A3eLigf

dBlHd U%E UoRe] ¥l & Y] cial ARG [Glold@lHA YSd

1 HgA, Al oflA Yool §SH SAIHI 2419 8.
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&S A

AHis—coll 2ol ARFER AR IogSHIR WU Al
AUis—3v ol WRFloll R dogltie G5 aldlal  [A2dolie
AlslClaiAlod] &ldd (sHloid URflar sisdll sax—23¢c/R9 8504l
SIRUI%¥al] 242%] HoR s41Hi 2419 8.

A| Glol AARIUIAIA 2U. A0 S of. 150 /2020 (Yol SA
0612 —329CE /20U)all 2oaIHiel]l SIRUIY/ [CloidelHd HSd SAUIHI
219 8,

6sH Ay dl.cdl, Hg AMd, 2022 Ry vedl

AelddHi did] A d] %182 sal.

dl.o¢—0¥—2021 (CRASHIR AASIod GUILRIIRY )
AHHEIYIE., MUofluid sl2élse Aos ARl ¥
AHEIYIE(A1R)
[Code: GJ00206]
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