sioreldl 3U . uC s¥sRoac. 1

Al Adlea A5 oy dlona Aoflge A 8l.uza wdosll-l 518 unal.

sloreldl 3+l u¢ sy sRoace.
s
FORM-A
wHgldleAl AUl Adlaa s aydlaud Aoflepe . 4. u2d udeisll-) 518 ana.
o2 Ll 30/0¥RON.
sioreldl 3 . Y SYSROAC.
il san ¢l AallllAong Swgiive vised]l san—13¢
sRagl wRReWS wensS RUR, G.4. ¥o, gdel:— s,
i— 9¢, Yl eiGla Al
MR A3, 2AHEIAE.
sRuieud (Qeaun aslasll 2. 20 slqal
YL aRaeUS Raaia sliiRl, 6., Yed, del— isdl,
- ¢, AALARAIR QMR- AW U3,
AUELL, AUHELAUE—I L0009
CEICUE] (Qeain, aflasll 3.9 Q3L
FORM-B
— = BRI Qo =—
e, (2RI s o [pRAan (g [N saml 20da an A .
4 |un Hl |21 s [ olsa AN IR,
adlu A s . A
dl 544
ﬂ —_
u ¥
\Sqd
HR2 2L
O]
g3
"
w28l
Yarll
AHUIL

i




sioreldl 3U . uC s¥sRoac. 2
1 [eRdeS |- — A0S, | 2uAd |20 Blia Wllor 13+
Racua Ase— (sMRkad [san — e (R) w-ad
6lRURLL 93¢ suaddl | ol A€l 3e L AN dw
A4 V. BMlda wWAllor szl san
—3U9 Yyt As] WH ANdR
Yeysieidl didluelR+—304i
sl Al gHL A
® i ol As+ll U Ysaawil
R [RsM Ny dl ag s
Wadl wél 3t oAl
851 524 9.
FORM-C
— sRudljornauaysié- aallai-l wdl—
i, i, LK ylainl usR
v (sRudl uR@euS wAasns WRHRAURUA Adu a3yl | sRudl
AFR3dle.
sl AL
(N)sRueua
g, (A voR [ [Qdd
¥ AsAI v1u4 As «. oco¥u
e y A5 x4 As +1. 0oyl A5 AéA AL
3. Qs AsAULL UG AS . OOYUR
¥. 9 AsUL vAA A i, 0OYURHL AS AéA A
., ¢ ASUL NG AS . CUNORC
5. e AsA AAQ As 1. UL AS A A3
. 0 dsiidelRA 20a A 28 sl
C. 1 AWAA 9. 2.41. sal-l ude wadl
c. R W2 vlldly, AU $AR
0. 3 SRWELAL vy I8 Asa
[l=asel ||
(1) sRuweud sRuwd dudl sRuieul idl edlsd woudd & %" 24l

sRUIEL laHl GRS FRUAA AR 2AHIRL sZot—ulaR Al Wl lut, i
sl delMdelz 2HL sRAEAL Bt glael sl sRuel 2L sl
dslMdslRApA vor AL A 2iavlat Wlol, 2140 sRuULEl daul i 514l

ASIHASIR AL 9423 92 Botdl sialell 30 A560%1rl AIRL—A4L UA3L is6{los1




sioreldl 3U . uC s¥sRoac. 3

A ALY USSR VUL &l 207 2L 5L dSlHABRA WS Tld Ul Hee 52l el
gl. 2L 514l delHdelRAUpIR 4] sRUIEl el 2A1&s w3ldid Y3l s
Al Hiowll s2dl 2L sRWERL 2L SIHAL dsiHdelRAA dxl 3l
Yorol 31, 2,14,000/— i3 3(UUL 6L v Us s YU S1UGlAL AL e
A A 2H ASRAL avid 2 514 dSIHASRAPIRL 24l sRUIEA g
RUAA ¥, AL 25H ¢ dHiA 6L ol 20 Hi YelHE U 53 e9L ddl Wisl MRIRA
e [ 2UUE AURGUE ML SRUEA 21 Sl delidelR 2uda [
2 el Yorol 141 SRUELI 21H1F] stz dsll [Rsoidl 254 1ol sl
4L SRUEIA 2L S1HAL dSlMABI 281 ASL A F AS Bl 615 AALL AL
A5 1.1)0C0¥UA,dl.03/0¥ R0 ¢,30,000/—As .2)0CO¥UR,dl. 19/0%¥/1¢
3l. UO,000/— ddl A5 . 3) CUUOR(, dl.19/0¥R0A¢, 3l. 1,34,000/—
2 I BUALS 1oL ASL 2AL 511l ASIHABIR dHrAL ScllaRHl 2 Al Al
s30A 2UUA. A 2041 SRULELDL 1S1RA 2 247 VAL S1HAL dSIHABIR AgHL FRAAG
5, dl A5l olsMl eRal dl dHid dxil 3(a ol o9l ddl uist Qe
2 MR 2L SRAUEIA 20UA AIRoUE 2L sRULIDL Uey 2194 A5 [Rud
Aol 2L Yellun 61 whis Sedlul, AUYR AR ALUHL HRdL AL A8 A5
"5y SruslaueMl GRL WA URd A ¥l sRuleld Eld @l
2 sRULIL At A5 I UUL 213 2L S1HAL ASIHABIRA W18 53l 2L S1H-AL
dslMdeld 2L sRUEL A Gl Yd sl Aasi 536 2t w1dd 3, Wl W
s sHAl aal Al A dud SS9 3R Haal Al gl dxiRiedl ay
A 53 A%l Adl a8l 2udl 204 sRUEL 391 AAA 24 2L sRULEL AL HAS
[A2amald 2 B ULE] addld 204 2SR 2qa. F2l GuRsd Asl U2 Adl

UL SRUEIA 1R s1zaAl Al Fsadl Asl 254 Ud Anddl i AL

delddsia  fl Aol S=g.asedl  sa—a3¢l Udlrnd yoordl  Adla



sioreldl 3U . uC s¥sRoac. 4

dl.o/ou/a ¢l Ao UYL AG. ol quy Halelml Hisdl 2uld sdl & Adu 2u
SIHAL ASHABRA dl.O¥/OUROACHAL AUY URS Vildidl sHATL A A0S
530 24194, @readl AdidlA A eial [BAd Al 2 Aldlad dlla oig sar
ud Hisdl 200a 8. 204 530 202 Aolglled Sgiee s2(3 ¥ udl

vidz ¢d usdldl 2L sAAHL A2 dd Aelad sl 2dd 9)dl sqH—

L3¢ YooL L 53d 9 el i sl GeMaAd ©.

R) sRudla du-l sRuteni sle Hidld & 3 2udlaL €l Aolalldne Sgie
el seaM—13¢ Haolrl el 3 Sld AR (A3 31 Aaldl 30 Allbid
el Avidul Avid el A%l Ay Bol.sisdl saH—3u9 Haoer Asl M

§HIA ANdR dl3 vtuladl 4oy g5 5.

BRI wll:—

(3) aex sRue Y sacl HiRL yudl <l weosll Rl sigeldl
SR 2A€ldl 193l 56200 il sRulgld ATLs13a Aldie U dladiHl
2194 &g AROLE AlRdldl sa1—20% 2l AU AN A1 SlaUHL HlddL
AR A, 619l YR 53¢ 2t URAYL Heldd AHE S12R Udl At 5RULE dal
aell 212 29 dHIH el Asel Y| ULzl olle A SUHL ALl o219 Sl HidL
9 ax oeladl UL UL sl seam—ua Haroindl Falel Heldd iRl il
il ddl ddl U 21is—9 Yl il S5 53d A 2L 510 iR

lElEd BUL AL 53U AU 2801 Jd ddldaaldl 2udd.

(¥)sRuigua dsdl i sii {13 Hogorrl Hivlls dal adidl Y1l 2% scHl

A4 6.



sioreldl 3U . uC s¥sRoac. 5

:: QLS Yl
54 AL, A, s
1. | sRugl waeiens widienS uHIRARAL AdUIR 4A3Y ¥.
Al x1513l2.
2 eclA%] YRual =
54, gdldofl yuaurll [Qowd. s,
1. [dsUATL 2 A . oco¥Ua ¥
2. [[dasu] Aud AS . 0co¥UAL AS LA AHL Y
3. [[dsRA AHue As . oo s
¥, [dsl A As . 0coyuHl AS A AHL 19
Y. fdsuRL vAd AS . cUuo¢ 1¢
S, [lasul 204 As <. cuuo el A5 DA WMl e
9. [deimderRa vla AUl 2l sidl 0
¢. [l el o L sull w3 wiadl ex)
. [uiRe vildid, 2AE 59 R
0. [[sRulgll 2inviust-l R s 3

(W) 21 s s¥laieus surl s3Ae WA 2is—owel diig Adud dldien
% SRAMHL A ® M 2L SIH dASIHASIRUE dMHl [A.a.sll sl e
SRUEIAL AMd AAWRA A3 UAL ARLEAHL @dld A2l Yl ds 2iudl o9di
Geeduid s3d <2l el i s1H Ais—R dl sRueua sRul-l Gaedw
2all delHdslRAL 85 6l 5al 2% % Sl d @dd Al 2=sldd ARl
dSlMdelRl GeeduiA sal-l €5 6l SAHL 2dd © d olle il 510 sRulsua
2is—y Ul 4y YAdlL %Y 5L L slale, A1eR sl Yrual oia saill yafla 2%

534,69,

(5)B.al.s13+) se—343 1rad 20l Al 2ude QAN Rder:—

sRuleual y1dl Yol 2l olle " Aldl '+l 5aM—313 29l delMdel @Ay

[MAert Adladl 12 3% AL 2ad. 241 s 358 A8 Adl U1, 215 .21,



sioreldl 3U . uC s¥sRoac. 6

34l v 2L slal e9dl 2RI Yed 1R 2] die 245 214, laldd .

(@) =21 513 sRuEl Qa2 wrl x93l 2Aslad q1a 4 seldl sl
Al edldl AitnaHl A4 9 BU dSIMASIR dS A2l %ld a4l [@Q.a. 8l

HIRSA 819R A sld A¥-ll edlaiddl €5 tie sall g5H 5aUML 2A1Ae 9.

-~

(¢) uzrg s+l 358 v 3% Udd Y1l dal ol vl selld duey 3L Aol

Bl Al HIZL AuaL Sl [Fely Hie 2 qaotl yel GuRad i 6.

q i sRuigug [Fuaisud YalR 52 8 3, délddelz v sRulgl
soflogiel AL Biot slaell sRael wall 2ulls w3laid yil
sal <Rl udwl sl sRuglal addl a3l Yol
3L. 2,14,000/— »i% 3[UuUL 6L @l UsR eI Y2 SlUBlL sl
204 d olle sRuEll dutidl suzadl sl Rsadl 54l
Hiowell Sl VL SIHAAL dSIHABIR 2L A5L U ¥ AS el 6is
AL WHll AS +.1)0O¥Ue,dl.03/0%[R01¢,30,000/—
A5 1.2)0CO¥UR, dl.19/0¥/1¢, 31.U0,000/— dal As .
3)CUMORC, dl.19/O¥R0A¢, 3L. 1,34,000/— W 4 %alril
MRIAL AL 2L sRUElDL Uerg AU du-l 65 yflud 6is
wis SEUL, AAYR AN WUHL Rl ' §3 Swuslay-e”
Al A UL YA 5l $TAEL VL dl.O/oUR0A¢AL e aslasll
HRsA L wize 281 ol AR 2UE ¥ dl.o¥/ou/L L A%
Al 592 Ud 2AE U dSiHdelR A Haotd adq 3¢

A2l 3 A 2udd AsAl sirzuR-AL AR sRuElA Ysdl ula

Al gl Yl ]l Aotallaiod Swgiee visedl saH—13¢



sioreldl 3U . uC s¥sRoac. 7

Hosoiell (A8l UlotL sl Al Aeldd-l ssHdul 534 © ?

R 9 gsu?

(€)  GURisd ygloiinl L el 3 Yool 9.
(1) esirMi
k) esrul
(3)  2uml g5u yool.
[|=:: s ]
Yel <. 4 da -l 2l

(10)ugR s Rl Fefar sRel A Yo 8., :

sladl s 2Rl [@zea 4l Adlellaod Swgure s Ui d2ld vid
AU sem—13¢ Hoidl sRULE elvid 5L 0AA 9. d AR Yl .
L ot 2 vl il Yl usiudl usdl sRuULENL elvd s34 sRUIE Aidl idl eblsd
gaudd 9 %, "l sRwgl elddl GURASA  weUdd  A/AUH BMIRL
5301—uFlaR A1 WAL Yl U S1HAL delHdslR 2L sRUEAL Fot elend]
§HL SRUEL 2L S1HAL dslMdsiRAA verr A1 Ad vl ¢lot, 2l
sRutel dal 2l sl delMdeRApl a2 ous Maldl slaEl Ml
256{lof1eAl ARI—AAL UAIL AA506{lom1A AU USSR HUUAL Scll AL VAL S1HeL
delidelz 2Rs Fd Bl Hee 5l Wl Sdl. VAL SIHAL dSMABIRARUL UL
sRutel wiAedl 2l w3l 43l s2al Al Miowll sdl 214l sRuiglat i
SIHAL delMdelR Alatia dHsdl o33luid Yoot 3L ,14,000/— »i% MUl 6L dlv
e eI YU SlAGHIAL sl 20U 24 Uy H L5l drid il S1HHL
dslHdslRARIL 24l sRUIEIA g RUdd 3, AL WK ¢ dHid 6L 2l 2w

Wi Ml ud s3 e ddl wisl GRRAL A [Qra 20U AUIRGIE ML



sioreldl 3U . uC s¥sRoac. 8

sRUEIA 2L sl delMdell 2ld [Qeai A Aldel Yol AL
sRuEll 2111 stuzarl asll Fsadl 254l Hivell sdl 2441 sRulgl 21
SIHAL ASIHABLR S8l ASL U % A5 BiL 615 AR AL AS . 1) OCO¥UA,
dl.03/0¥R01¢,30,000 A . ) OCOYUR, dl.19/0¥R0L¢, 3l. 4O,000/—
dul As A, 3) CUUORC, dl.19/0¥R01¢, 3. 1,34,000/— A Id BUAsd
Yool A5l 2 SIHAL ASIHABIR Al SclgiRMl 24 dH-l AL 530 2uua.,

N\ N\

d 24l sRUEIMA 1SR 2 247 AL SIHAL dEIHABIR AgHl 220Ad 3, dHl As
olsul o122l dl dMiA dHIRL 3MuL 1ol o9l. ddl uisl [Qeci e GHRUAL 2441
sRuElA 2l ARole 2L sRUElDL Aerg 284 A5 Rud dAlvl 21413
ye(lud ol wiis Sedlul, AUAYR e ALUHL HRAL ALY 28U AS " 83
Seasledee Al A1 ALY Ud viad ¥l sRUEl 2Ed dRld 21 sRUIEl
AL AS T AUL VI3 VAL SIHAL ASIHABIRA B2 5l VAL S1HrAL ASIHABI ML
sRuigl 1A Gl ydsdl  dslR @ wA o geudd 3, Wil
WA 19 54l L Al 214 dHA s 3L Hoael Al 3l axRiel
ad 530 A%, ddl gl 20Ul 2441 sRULEL 3815 AAe 24 2L sRUIE] AA AR
[A2amald 2 S ULE] addld 204 2SAR 2qat. F2l GuRAsd Asl U2 Adl
2L sRUEISL 1R szl @l Fsadl Asl 354 ud AaaaL 241 514l
delddsia €l Adl.d=g.asedl sau—13¢ Al Midlad yaoedl Al
dl.o/ou/a ¢l Ao UYL AL, ol quy Haleldl Hisdl 2uld sdl ¥ Ada 2u
SIHAL ASHABRA dl.O¥/OUROACHAL AUY URS Vildidl sHATL A A0S
530 24194, @readl AdidlA A eial [BAd Al 2 Al dlla oig sar
ud Hisdl 2ua ©. 2, 4l Adldliea Swgive ssedl san—13¢ -l

gladn 2B sldadl sRute uan sd-la Aad wua valedl slvd sl

A4 6.



sioreldl 3U . uC s¥sRoac. 9

-~

w uAUd Resid 9 3,25 2 [QARHAUAL © 2 [QRHAUL 2 €]
AllellAnd Sregiee viserdl sam—a¢ ¢ 1ot Al [A3ead YaR scUHi « 21 dl
§19%, v, AlsRaldl AHA, dotgldldl AU, AAAL sH, A1 A4
[AFMaUaL Gu @duzdl yrdl dslel u6it i d-dl aRusdl szl sMs
aRsAl slal 0 siqdl g el s3I Adi 2@l ddl o Jld )
Allgllned Swgive el sau—13¢ dA Adl dHi uL " ol Yol [Qudld
YRR SAML AL 2Ud, Al Yl g AqHIA SAHL A 5 AsHL AR sAH—
13¢Hl BUAA A5, 519 g AL A gaoeR]lAd YY) dd w4l vad:
Ad Yo ddl W2 HOL odl." UM, seai—13¢Al Aol Hidl arsHl
dRZUML igHid sl Aol AL sAMML S 2wAd eldle, selld A
®.adl o a4l Aolnse Segie ase dl san—0 yoot %l siS Ald
[ARHAUA GUR UGl 530 it U 244 d Ayl si sld 5 21y8l [Qotdalal iu

N I\

dl ddl iR aldd daHeddld fd 2 Aldd A Adl Axl edidR
539 % adidl ayel [Qod waal v 33 eRaldl [@Qatd ael dyel s
QMAYAU2L GUaldHL Adldl €. 2, BGusd U8d  sdM—11¢,13¢
e 20 Al Guasy sidel AU A AR sl GuRAL SuME, sRuel
[AFMAUAL wResdD Sldld, Hiddld Ao 5128 8 O, 2 vy 9 3, sl
gl 2 1Re vigld sl © 2 %l (A3, YRR SAML 20 dl dy
siell Yeu 2eg Al 2um, [Azeadl eslsd AbBid A w Al Yl Ag gulA
S2UHL AL 5 A5 AR 53U d A5 56— 3¢HL sl Hool d-il gl gdll
AL 14 YQUOAEIRLAL YRYL A%l Al 51 @212l ollor Y5d Adlnl sledlHi d

As Aol 8. ARAYSAL URd UAA As sledd, sl oY 3 walotel] el 54l

HI2 2YAML 21AE Sl dg ML ST 24149 2L [A3E YRaUR sall



sioreldl 3U . uC s¥sRoac. 10

-~

ollogl Ul 3 Ud A auysedl As staeA-ll waloteld] 3 2dl U2 A edl du
YRaIR sl 6ol A A5 d@vil UUAR YR & 9. UM, seH—19¢ (1) 27 13¢
Al i HLAL 2L SUELAL 2UAHIAL O ALSSA i HIAL O i 2R ds] ol yell
(Azead e A i dl Yell d vidla adl el i 518 AeR Aqdl v sldd
Il 2 REaid dafd sl 209d © 5, 0l dl gisiell U Yd yr1dl
Al HIZ 2R ALelAl uigml w2l 32 Wedl Al Aed 3,
el vige 2RI sRULEUA ¥ YL Y 5@ 9 dstl sRL el d 530
A5 69 il UYL BlRL HI2L 251 Gl Sl 5 054 YRlal 2Audl o %3 9. 215l
2 hlsddl Gedul sal 33l © %, ¢l lsllaiod Segi-e ase, 1l
54H—13¢ 2=adsdl €3l LAl UM 6ls BURL Adl ARSI asiRiH]
[asaeladln Haoydl 2udl Hi2 sl vida AL d HEgR vEMAYH Ssu
BURAS ArALHL ALrtirdl FUER 1A 8lAA] YRal BUR AAE6L 9. AL s1Usl-]
sa4—13¢ S8+l ot yosor ol YAl [Azeadl eflsd ABid 4 sl
1 Al Yol Asel wResAlA 2dl A5 1S 2g AAAL 24 waAlolslF] eyl
U2 AN 2UAE 9 dg ML $al, SAAA . AL A%SRUHL Aeldd dsU]
As slUBAAL ARLL U AAUUAML A © dg slgrl AgHIA SRl 8 9. AHdold,
212l [A3eael vigrlcis YRudl 358 U 29 s wsld 9. Al Yrudl AFuH]
5641—93¢ 860l Sl vurgHie A ol 2 ula=d ld vigld s30 asa 5 Al
adl ouoid Uclls Suni 2% A8a Yl [QLdl U AAdoL 9. Al seH—13¢ S50
slUelSld it 2100 wlaua sl Adinsis d visdleds Yl 2% 531 YRaAR
2L A U dl dg A sRueuadl a3l sl v Alus ol

-~

28 9 dg AMEIR AU S1SsIEAl YSIEL S % :

Girishbhai Natvarbhai Patel Versus State of Gujarat and Anr.,




sioreldl 3U . uC s¥sRoac. 11

2006 (1) G.L.H. 530 i 6194 8 %,

20. The appellant's submission that the cheques were not drawn for
the 'discharge in whole or in part of any debt or other liability' is
answered by the third presumption available to the Banks under
Section 139 of the Negotiable Instruments Act. This section provides
that "it shall be presumed, unless the contrary is proved, that the
holder of a cheque received the cheque, of the nature referred to in
Section 138 for the discharge, in whole or in part, of any debt or
other liability." The effect of these presumptions is to place the
evidential burden on the appellant of proving that the cheque was not

received by the Bank towards the discharge of any liability.

21. Because both Sections 138 and 139 require that the Court "shall
presume"” the liability of the drawer of the cheque for the amounts
for which the cheque are drawn, as noted in State of Madras v. A.
Vaidyanatha Iyer, AIR 1958 SC 61, it is obligatory on the Court to
raise this presumption in every case where the factual basis for the
raising of the presumption had been established. "It introduced an
exception to the general rule as to the burden of proof in criminal
cases and shifts the onus on to the accused" (ibid). Such a
presumption is a presumption of law, as distinguished from a

presumption of fact which describes provisions by which the Court
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"may presume" a certain state of affairs. Presumptions are rules of
evidence and do not conflict with the presumption of innocence,
because by the latter all that is meant is that the prosecution is
obliged to prove the case against the accused beyond reasonable
doubt. The obligation on the prosecution may be discharged with the
help of presumptions of law or fact unless the accused adduces
evidence showing the reasonable possibility of the non-existence of

the presumed fact.

29. The adequacy of evidence and its efficacy in respect of
mandatory presumption under Section 139 has now been well
settled. It is a duty cast upon the accused to lead cogent and
plausible evidence demolishing the presumption that the cheques

were issued against some existing liability or debt.

A Ystelnl uREn 2da Ysiel 4l Adlllind Segie visedl
SAH—11¢, L3¢ Yool %1 [Q38ar YRAIR ScUML A A dl AL 4IRS A5 1S sal
5 ogloigld] U efls1Rd © dg M Sl €9, AS Vi S1UBARAL Bl § Aloel]
e U Al d eSlsd YraR sal-l sem—% 5 Harot 615 el 2 A AL v
3L uBL s1UelSl viqHirt s34l LA 53d . Fedl A SIUELSU HHIAIA v
Sl sl YRudl stalaudl s2dl w33l 9. % Yool suelsly uWRRal 2 as

slenl SuHi Yl 22l sl 93 9.

AL S SRUEUE UYL ARAL 31 AL $2aL HI2 AL vieldd AHE
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118 Presumptions as to negotiable instruments. - Until the

contrary is proved, the following presumptions shall be made: (a) of
consideration: that every negotiable instrument was made or drawn
for consideration, and that every such instrument when it has been
accepted, endorsed,negotiated or transferred, was accepted,endorsed,

negotiated or transferred for consideration; ...

138. Dishonour of cheque for insufficiency, etc., of funds in the

account.-Where any cheque drawn by a person on an account
maintained by him with a banker for payment of any amount of
money to another person from out of that account for the discharge,
in whole or in part, of any debt or other liability, is returned by the
bank unpaid, either because of the amount of money standing to the
credit of that account is insufficient to honour the cheque or that it
exceeds the amount arranged to be paid from that account by an
agreement made with that bank, such person shall be deemed to
have committed an offence and shall, without prejudice to any other
provision of this Act, be punished with imprisonment for a term
which may extend to two years, or with fine which may extend to
twice the amount of the cheque, or with both: Provided that nothing

contained in this section shall apply unless-
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(a) the cheque has been presented to the bank within a period of six
months from the date on which it is drawn or within the period of its

validity, whichever is earlier.

(b)the payee or the holder in due course of the cheque, as the case
may be, makes a demand for the payment of the said amount of
money by giving a notice, in writing, to the drawer of the cheque,
within thirty days of the receipt of information by him from the bank

regarding the return of the cheque as unpaid; and

(c) the drawer of such cheque fails to make the payment of the said
amount of money to the payee or, as the case may be, to the holder
in due course of the cheque, within fifteen days of the receipt of the

said notice.

Explanation. - For the purposes of this section, 'debt or other

liability' means a legally enforceable debt or other liability.

()R Asell sa1—13¢ yoL Youd 0 Yoroiel dealledl AHAY Adl %37

8.

(1) that there is a legally enforceable debt,

(2) that the cheque was drawn from the account of bank for
discharge in whole or in part of any debt or other liability which

presupposes a legally enforceable debt, and,
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(3) that the cheque so issued had been returned due to

insufficiency of funds.

AL As2rll sAU—13¢ Yoo Yuud {1 Yorvry, vigHid GURad AU 9,

“ The presumption referred to in Section 139 of the N.I. Act is a
mandatory presumption and not a general presum ption, but the
accused is entitled to rebut the said presum ption. What is required
to be established by the accused in order to rebut the presumption is
different from each case under given circumstances. But the fact
remains that a mere plausible explanation is not expected from the
accused and it must be more than a plausible explanation by way of
rebuttal evidence. In other words, the defence raised by way of
rebuttal evidence must be probable and capable of being accepted by

the Court.”

“In view of Section 139, it has to be presumed that a cheque
is issued in discharge of any debt or other liability. The presumption
can be rebutted by adducing evidence and the burden of proof is on
the person who wants to rebut the presumption. This presumption
coupled with the object of Chapter XVII of the Act leads to the
conclusion that by countermanding payment of a post-dated cheque,

a party should not be allowed to get away from the penal provision
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of Section 138.”

139. Presumption in favour of holder.- It shall be presumed, unless

the contrary is proved, that the holder of a cheque received the
cheque, of the nature referred to in Section 138 for the discharge, in

whole or in part, of any debt, or other liability.

(13) 21 513 GURLSA FloLalsS A% AMeL AL 243 AHER YEH 8L Y5iel el
Aal 33l ad ul 9.

el YA sl ysiel 3 ¥ KUMAR EXPORTS VERSUS

SHARMA CARPETS, AIR(SC) 2009 - 1518 i 1 uai[ud s34 €9 3,

10. Section 118 of the Act inter alia directs that it shall be presumed,
until the contrary is proved, that every negotiable instrument was

made or drawn for consideration. Section 139 of the Act stipulates

that unless the contrary is proved, it shall be presumed, that the

holder of the cheque received the cheque, for the discharge of,

whole or part of any debt or liability. Applying the definition of

the word 'proved' in Section 3 of the Evidence Act to the

provisions of Sections 118 and 139 of the Act, it becomes evident

that in a trial under Section 138 of the Act a presumption will

have to be made that every negotiable instrument was made or

drawn for consideration and that it was executed for discharge

of debt or liability once the execution of negotiable instrument is
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either proved or admitted. As soon as the complainant discharges

the burden to prove that the instrument, say a note, was executed by
the accused, the rules of presumptions under Sections 118 and 139
of the Act help him shift the burden on the accused. The
presumptions will live, exist and survive and shall end only when
the contrary is proved by the accused, that is, the cheque was not
issued for consideration and in discharge of any debt or liability.

A presumption is not in itself evidence, but only makes a prima facie

case for a party for whose benefit it exists.

11. The use of the phrase "until the contrary is proved" in Section
118 of the Act and use of the words "unless the contrary is proved"
in Section 139 of the Act read with definitions of "may presume"
and "shall presume" as given in Section 4 of the Evidence Act,
makes it at once clear that presumptions to be raised under both the
provisions are rebuttable. When a presumption is rebuttable, it only
points out that the party on whom lies the duty of going forward
with evidence, on the fact presumed and when that party has
produced evidence fairly and reasonably tending to show that the
real fact is not as presumed, the purpose of the presumption is over.
The accused in a trial under Section 138 of the Act has two options.

He can either show that consideration and debt did not exist or that
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under the particular circumstances of the case the non-existence of
consideration and debt is so probable that a prudent man ought to
suppose that no consideration and debt existed. To rebut the
statutory presumptions an accused is not expected to prove his
defence beyond reasonable doubt as is expected of the complainant
in a criminal trial. The accused may adduce direct evidence to prove
that the note in question was not supported by consideration and that
there was no debt or liability to be discharged by him. However, the
court need not insist in every case that the accused should disprove
the non-existence of consideration and debt by leading direct
evidence because the existence of negative evidence is neither
possible nor contemplated. At the same time, it is clear that bare
denial of the passing of the consideration and existence of debt,
apparently would not serve the purpose of the accused. Something
which is probable has to be brought on record for getting the burden
of proof shifted to the complainant. To disprove the presumptions,
the accused should bring on record such facts and
circumstances, upon consideration of which, the court may
either believe that the consideration and debt did not exist or
their non-existence was so probable that a prudent man would
under the circumstances of the case, act upon the plea that they

did not exist. Apart from adducing direct evidence to prove that the
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note in question was not supported by consideration or that he had
not incurred any debt or liability, the accused may also rely upon
circumstantial evidence and if the circumstances so relied upon are
compelling, the burden may likewise shift again on to the
complainant. The accused may also rely upon presumptions of fact,
for instance, those mentioned in Section 114 of the Evidence Act to
rebut the presumptions arising under Sections 118 and 139 of the
Act. The accused has also an option to prove the non- existence of
consideration and debt or liability either by letting in evidence or in
some clear and exceptional cases, from the case set out by the
complainant, that is, the averments in the complaint, the case set out
in the statutory notice and evidence adduced by the complainant
during the trial. Once such rebuttal evidence is adduced and
accepted by the court, having regard to all the circumstances of the
case and the preponderance of probabilities, the evidential burden
shifts back to the complainant and, thereafter, the presumptions
under Sections 118 and 139 of the Act will not again come to the

complainant's rescue.

AHelR YO s1eHl ysiel 3 ¥ RANGAPPA VERSUS MOHAN,

AIR(SC) 2010 - 1898 i »i MUt 524 69 5,

7. The High Court in its order noted that in the course of the trial
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proceedings, the accused had admitted that the signature on the
impugned cheque (No. 886322, dated 8- 2-2001) was indeed his
own. Once this fact has been acknowledged, Section 139 of the Act
mandates a presumption that the cheque pertained to a legally
enforceable debt or liability. This presumption is of a rebuttal nature
and the onus is then on the accused to raise a probable defence. With
regard to the present facts, the High Court found that the defence

raised by the accused was not probable.

14. In light of these extracts, we are in agreement with the
respondent-claimant that the presumption mandated by Section 139
of the Act does indeed include the existence of a legally enforceable
debt or liability. To that extent, the impugned observations in
Krishna Janardhan Bhat (supra) may not be correct. However, this
does not in any way cast doubt on the correctness of the decision in
that case since it was based on the specific facts and circumstances
therein. As noted in the citations, this is of course in the nature of a
rebuttable resumption and it is open to the accused to raise a defence
wherein the existence of a legally enforceable debt or liability can be
contested. However, there can be no doubt that there is an initial
presumption which favours the complainant. Section 139 of the Act

is an example of a reverse onus clause that has been included in
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furtherance of the legislative objective of improving the credibility
of negotiable instruments. While Section 138 of the Act specifies a
strong criminal remedy in relation to the dishonour of cheques, the
rebuttable presumption under Section 139 is a device to prevent
undue delay in the course of litigation. However, it must be
remembered that the offence made punishable by Section 138 can be
better described as a regulatory offence since the bouncing of a
cheque is largely in the nature of a civil wrong whose impact is
usually confined to the private transactions. In parties such a
involved scenario, in commercial the test of proportionality should
guide the construction and interpretation of reverse onus clauses and
the accused/defendant cannot be expected to discharge an unduly
high standard or proof. In the absence of compelling justifications,
reverse onus clauses usually impose an evidentiary burden and not a
persuasive burden. Keeping this in view, it is a settled position that
when an accused has to rebut the presumption under Section 139,
the standard of proof for doing so is that of 'preponderance of
probabilities'. Therefore, if the accused is able to raise a probable
defence which creates doubts about the existence of a legally
enforceable debt or liability, the prosecution can fail. As clarified in
the citations, the accused can rely on the materials submitted by the

complainant in order to raise such a defence and it is conceivable
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that in some cases the accused may not need to adduce evidence of
his/her own.

AHelR YMH sigdl ysiel 3 ¥ ROHITBHAI JIVANLAL

PATEL, AIR(SC) 2019 - 1876 “i »i M2aud 53¢ 9 5,

14. So far the question of existence of basic ingredients for drawing
of presumption under Sections 118 and 139 the NI Act is concerned,
apparent it is that the accused- appellant could not deny his signature
on the cheques in question that had been drawn in favour of the
complainant on a bank account maintained by the accused for a sum
of Rs. 3 lakhs each. The said cheques were presented to the Bank
concerned within the period of their validity and were returned
unpaid for the reason of either the balance being insufficient or the
account being closed. All the basic ingredients of Section 138 as
also of Sections 118 and 139 are apparent on the face of the record.
The Trial Court had also consciously taken note of these facts and
had drawn the requisite presumption. Therefore, it is required to be
presumed that the cheques in question were drawn for consideration
and the holder of the cheques i.e., the complainant received the same
in discharge of an existing debt. The onus, therefore, shifts on the
accused- appellant to establish a probable defence so as to rebut such

a presumption.
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16.0n the aspects relating to preponderance of probabilities, the
accused has to bring on record such facts and such
circumstances which may lead the Court to conclude either that
the consideration did not exist or that its non-existence was so
probable that a prudent man would, under the circumstances of
the case, act upon the plea that the consideration did not exist.
This Court has, time and again, emphasized that though there
may not be sufficient negative evidence which could be brought
on record by the accused to discharge his burden, yet mere
denial would not fulfil the requirements of rebuttal as envisaged

under Section 118 and 139 of the NI Act.
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20. The Trial Court and the High Court proceeded as if,
the appellant is to prove a debt before civil court
wherein, the plaintiff is required to prove his claim on

the basis of evidence to be laid in support of his claim

Jor the recovery of the amount due. A dishonour of

cheque carries a statutory presumption of

consideration. The holder of cheque in due course is

required to prove that the cheque was issued by the

accused and that when the same presented, it was not

honoured. Since there is a statutory presumption of

consideration, the burden is on the accused to rebut the

presumption that the cheque was issued not for any

debt or other liability.

21. There is the mandate of presumption of
consideration in terms of the provisions of the Act. The
onus shifts to the accused on proof of issuance of
cheque to rebut the presumption that the cheque was
issued not for discharge of any debt or liability in terms

of Section 138 of the Act”

AHelR A[AH siél ysiel 3 ¥ Rasiya Versus Abdul




sioreldl 3U . uC s¥sRoac. 28

Nazer and Anr., LAWS(SC) 2022(8) - 129 3ysleldi

-~

AHelR YWH 52 arel dl8d © 3, However,the High Court
has failed to note the presumption under Section 139 of
the N.I. Act. As per Section 139 of the N.I. Act, it shall
be presumed, unless the contrary is proved, that the
holder of a cheque received the cheque of the nature
referred to in Section 138 for discharge, in whole or in

part, of any debt or other liability. Therefore, once the

initial burden is discharged by the Complainant that

the cheqgue was issued by the accused and the signature

and the issuance of the cheque is not disputed by the

accused, in that case, the onus will shift upon the

accused to prove the contrary that the cheque was not

for any debt or other liability. The presumption under

Section 139 of the N.I. Act is a statutory presumption
and thereafter, once it is presumed that the cheque is
issued in whole or in part of any debt or other liability
which is in favour of the Complainant/ holder of the
cheque, in that case, it is for the accused to prove the

contrary.
UM, GURASA AUHER ABH 512 ol AstelHl WA $2¢
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10. It is pertinent to note that the trial Court has recorded
in the impugned judgment and order that the evidence of
the complainant came to be closed vide closing purshis
Exhibit-31. The Further Statement of the petitioner u/s.
313 of Cr.P.C. was recorded but, it could not be exhibited
on the particular date. On the next date, neither the
petitioner nor his advocate had remained present and
therefore, his Further Statement, which was recorded on
the earlier date and was also available on record, could
not be exhibited. There is nothing on record to suggest
that the petitioner or his advocate had filed any
application before the trial Court seeking exemption from
the trial proceeding on the date when his Further

Statement recorded u/s. 313 of Cr.P.C. was to be
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exhibited or seeking any modification in the Further
Statement recorded on the earlier date before it is

exhibited.

11. Before the trial Court, sufficient opportunities were
granted to the petitioner to conduct the cross-examination
of the complainant. However, it appears that the
petitioner had not availed of any of the opportunities
provided by the trial Court to conduct cross-examination
of the complainant. The trial Court had even imposed
costs upon the petitioner for getting his right to conduct
cross-examination of the complainant re-opened but, even
thereafter, the petitioner had not availed of the
opportunity to cross-examine the complainant for reasons
best known to him. Further, the petitioner had not
produced any evidence in his defence nor had submitted
any oral / written arguments or had examined any witness

in his defence.

12. From the above set of facts, it appears that the
decision to not remain present on the next date after
getting his Further Statement_u/s. 313 of Cr.P.C. recorded

on the earlier date and to not conduct cross-examination
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of the complainant in spite of being afforded with
sufficient opportunities, was a deliberate or voluntary
decision taken by the petitioner. In the interregnum, there
1s nothing to suggest that the petitioner or his advocate
had filed any application requesting the trial Court to
grant him an opportunity to record his Further Statement
u/s. 313 of Cr.P.C. or to conduct cross-examination of the
complainant. The petitioner went into oblivion after the
date when his Further Statement u/s. 313 of Cr.P.C. came
to be recorded but before it could be exhibited.
Therefore, the trial Court was left with no other option
but to conduct the trial in the absence of the petitioner,
who had deliberately or voluntarily chosen to evade the
trial proceedings. Under these circumstances, there was
no reason for the trial Court to issue any warrant against
the petitioner, as contended by learned advocate for the
petitioner. Moreover, the petitioner had not produced any
evidence in his defence or had made any submissions

either oral or in writing.

14. Considering the facts and circumstances of the case,

this Court is of the opinion that the trial Court was
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completely justified in passing the impugned judgment
and order. The decision to not conduct cross-examination
of the complainant in spite of repeated opportunities and
to not remain present on the next date of trial when his
Further Statement_u/s. 313 of Cr.P.C. recorded on the
earlier date was to be exhibited was a deliberate,
intentional and conscious decision on the part of the
petitioner. It was not that the petitioner was not aware
about the stage of trial proceedings. However,
deliberately, the petitioner had chosen to remain absent
from the trial proceedings from the date his Further
Statement_u/s. 313 of Cr.P.C. was recorded but before it
could be exhibited.
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