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HreRerq Ud golg JMfAf-ad, 1996 &1 aRT 12(5) ATl
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S8l AT B | HFHI STadH <IRITAd F Perkins Eastman
Architects DPC and Anr v/s HSCC India Ltd. 2020 20 SCC
760 ¥ 39 fag W faR fFar iR el fear & fo datf
@ UH v Fgfad v wdurdl fataar § vd 39 aRa:
ydhe BT § f5 U WA s T dare g & & 3
(void ab initio) & 3R A F1 gfe 7 3w A (Non
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TeThR DI AT Hddl Ub Ud & w9 H B B A Abdl @
gfcss S UP U & WU A FIgad B g e W g
2| TNfd~IT ICHT B A H SRS foifes §5rF TN

gofl. gralgew forfids 2017 8 SCC 377 & fIshul &I MR
AT TAT| T UG H HOAl b Y&y ewd B oA a
AR & 9 H B HRA T AR T AT d_d & oIy
Apd fbar T o1 9 dravle UeY feve T Ud
TRl BT AHG fhar, s Amied & gA & TE |
SIIRYE & AHS H A G bie o shy Farer o
UHh R o9 Y6 Qe 7SR & ®U | SR &) § 9eH
eI o, Ol g% ARy fgeh A1 el BR A o1 | A
STaq el 1 59 AMa # fuiRa fear o o el
A T2 far S Adhar 98 M w9 | W Fal fhar o
AHAT B | A9 STaad SR H “Voestalpine Schienen
GmbH Vs Delhi Metro Rail Corporation Ltd. (2017) 4 SCC
665” & WAl # feriRa farar fo—

"20. Independence and impartiality of the
arbitrator are the hallmarks of any arbitration

proceedings. Rule against bias is one of the
fundamental principles of natural justice which
applied to all judicial and quasi-judicial
proceedings. It is for this reason that
notwithstanding that fact that relationship between
the parties to the arbitration and the arbitrators
themselves are contractual in nature and the
source of an arbitrator’s appointment is deduced
from the agreement entered into between the
parties,  notwithstanding  the same  non-
independence and non-impartiality of such
arbitrator (though contractually agreed upon)
would render him ineligible to conduct the
arbitration. The genesis behind this rational is that
even when an arbitrator is appointed in terms of
contract and by the parties to the contract, he is
independent of the parties. Functions and duties
require him to rise above the partisan interest of
the parties and not to act in, or so as to further, the
particular interest of either parties. After all, the
arbitrator has adjuicatory role to perform and,
therefore, he must be independent of parties as

well as impartial.”
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AT Seaad A | b Hgedyol de ¢ Bharat

Broadband Netword Ltd. vs United Telecom Ltd., Civil

Appeal No. 3972 of 20197 % eiRa faar fo—
“15. section 12(5), on the other hand, is a new
provision which relates to the de jure inability of
an arbitrator to act as such. Under this provision,
any prior agreement to the contrary is wiped out
by the non- obstante clause in Section 12(5) the
moment any person whose relationship with the
parties or the counsel or the subject matter of the
dispate falls under the Seventh Schedule. The
sub-section then delares that such person shall be
“ineligible” to be appointed as arbitrator. The
only way in which this ineligibility can be
removed is by the provise, which again is a
special provision which states that parties may,
sabsequent to disputes having arisen between
them, waive the applicability of Section 12(5) by
an express agreement in writing. What is clear,
therefore, is that where, under any agreement
between the parties, a person falls within any of
the categories set out in the Seventh Schedule, he
is, as a matter of law, ineligible to be appointed
as an arbitrator. The only way in which this
ineligibility can be removed, again, in law, is that
parties may after disputes have arisen between
them, waive the applicability of this sub-section
by an “express agreement in writing. Obviously,
the “express agreement in writing” has reference
to a penon who is interdicted by the Seventh
Schedule, but who is stated by parties (after the
disputes have arisen between them) to be a
person in when they have faith notwithstanding
the fact that such person is interdicted by the
Seventh Schedule.

17. The scheme of Section 12, 13 and 14,
therefore, is that where an arbitrator makes a
disclosure in writing which is likely to give
justifiable doubts as to his independence or
impartiality, the appointment of such arbitrator
may be challenged under Section 12(1) to 12(4)
read with Section 13. However, where such
person becomes “ineligible” to be appointed as

an arbitrator, there is no question of challenge to
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such arbitrator, before such arbitrator. In such a
case, i.e. a case which falls under Section 12 (35),
Section 14(1)(a) of the Act gets attracted
inasmuch as the arbitrator becomes, as a matter
of law (ie., dejure), unable to perform his
functions under Section 12(5), being ineligible to
be appinted as an arbitrator. This being so, his
mandate automatically terminates, and he shall
then be substituted by another arbitrator under
Section 14(1) itself. It is only if a controversy
occurs concerning whether he has become de
jure unable to perform his functions as such, that
a party has to apply to the Court to decide on the
termination of the madate, unless otherwise
agreed by the parties. Thus, in all Section 12(5)
cases, there is no challenge procedure to be
availed of. If an arbitrator continues as such,
being de jure unable to perform his functions, as
he falls within any of the cetegories mentioned in
Section 12(5), read with the Seventh Schedule, a
party may apply to the Court, which will then
decide on whether his mandate has terminated.
Questions which may typically arise under
Section 14 may be as to whether there is a waiver
as provided in the proviso to Section 12(5) of the
Act. As a matter of law, it is important to note
that the proviso to Section 12(5) deals with
waiver by express agreement in writing between
the parties only if made subsequent to disputes

)

having arisen between them.’

q R yee e |rrerd | fefdorda d96r
fBaraer g3 T BIReS SIdydc HIaiverT ferfies
g7 §9 T, CMPMO No. 58 of 2023 & #¥Hol H
iR fear fo veueda wu | da @1 Fgfaa axt 12(5)
AERA UG ofs M| & sifdeies § g S f& d=me
DI AMTEAR 9T g AFAR fdeell ST < |
Flcw Hig=l db [offHTS T TR= FHAN olldd, Latest
Caselaw 709 del dHeT # fAuifRa fear fo—

“This court finds no infirmity with the aforesaid

view. A person who is ineligible to act an

arbitrator, lacks the inherent jurisdiction to
render an arbitral award under the A & C Act. It
is trite law that a decision, by any authority,
which lacks inherent jurisdiction to make such a
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decision, cannot be considered as valid. Thus,
clearly, such an impugned award cannot be
enforced.”

10— BEId UERU H el @e fQdid  24.09.2019 H
THUeld U AMHR0T & Fgfa Srarddl /smrell @ aier
W g8 T AT A I@rs Ay @1 gfte | srew Hioeh
(Non est) wa €1fdal seaarg (void ab initio) @1 dife #
AT B TN B @I Jfe # omaaad gl AFHN
STadA U4 Sod el §RT U fafy & emelld # g9
T & a9 wd § el uikd vEe WY A @1 gfe
H U T 3R W qal € Al S FERIIAr BT Al
B ST & | 'PIg 307 AWl ¥ g <RI F8l & Adhar
(A1 “gea g7 @lolr G d ‘TR U &l g ( sirel
3icevd GIcH ) Uihide <™ & He@yol Mg & | g
Ug BRI Y VA DI EIVOT YAdel W el § forad
SR B1ar 8 b 9 fha qd Amell § ud s H sl
@1 IR A T AR & wY H Yad Y B | Ig IR B
fafer &1 g1 Ny Fag T2 8 Wbl g FRglaa a5
ufear & A venfua durfe Hem &1 ifddH B8 ud
ATDHRY b Yhuely Fgfad Afdedr @ =g o Fmy
JAERYT gROT & AT Ufdpet | o Ay & gfte 4 g
SR @ dTel Sffclled Udre &l ReRar &l o gwa gl
forar ST adar g |

11—  URUMd: RO & HAY ddl Ud uRRefal W)
T ®U ¥ f0gR &”1 & 91§ 9 A Seaad ey &
ERT UHUel Udle, U9 Sfgdxvl & wU H fgfad @l
JedT @ Hey H uikd Al & Fffaemr g MR
R ORI el &1 gwEa R idd ORT 34
HTegRed Ud goTe Mg, 1996 &1 Urelr uF WidR Y
M Arg 7| uRumed: ueRfl /mRiedl & gRT O UNd
AT Rl UF SfId URT 34 HIERH 3R GoIg
arfarfaH, 1996 AR fHar Sy fagH anfdgexr w8Ied g
UTRd 3TTet=d ardTe Qb 24.09.2019 ARIUT 3T H AT
fpar S 21 =mafed # iR venfid iy @ smee #
UHROT & UIDHRI DI S Widdd FTAR Fa=dr a4l fb
g UM HERW IRy Sfidd fdarg, afe w8 ' Al @

AR ufEar g™ g = Fgfed @xar AR ©g
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A PRaR | uEeHR Afdw ¥ Ife 59 fAdey &1 =g+
IRA B Al 9 FeIEAgdS® & TS fAfde erfarRal & day
¥ fare fRgeER Ramd o9 @ e 8| gfe g
ATl BT AR B ghl § T YR H Il By
R URMET ud SRR 8 9l 98 W YaggaR
aof /R 8| uAmEael # oW B BRIAE Ay TAE
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