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rkjh[k gqDe gqDe ;k dk;Zokgh e; bfuf'k;Yl tt 
      

 uEcj o
rkjh[k vgdke
tks bl gqDe
dh rkehy esa
tkjh gq,

04-10-2023 1& izkFkhZ@vkifRrdrkZ dh vksj ls fo}ku vf/koDrk Jh losZ'k tSu

,oa vizkFkhZ dh vksj ls fo}ku vf/koDrk Jh izeksn dqekj mifLFkrA

2& izdj.k  esa  vkykSP;  iapkV  ikfjr  djus  okys  fo}ku  iap

vf/kdj.k dh fu;qfDr ,d i{kh; :i ls gqbZ gSA blfy, iapkV

dh oS/kkfud v{kq..krk o iks"k.kh;rk ds fof/kd fcUnq ij mHk; i{k

dks  U;k;fgr  esa  lquk  tkuk  vko';d gSA  vkykSP;  iapkV  dh

fof/klEer fLFkjrk ,oa  iks"k.kh;rk ij fo}ku vf/koDrkx.k mHk;

i{k dks lfoLrkj lquk x;kA

3&      fo}ku vf/koDrk izkFkhZ@vkifRrdrkZ dk fuosnu gS fd izdj.k

esa  iap vf/kdj.k dh fu;qfDr ,di{kh; :i ls gqbZ  gS  tks  fd

ek/;LFke ,oa lqyg vf/kfu;e ds izko/kkuksa ds f[kykQ gSA ,slk

iapkV fof/k dh ǹf"V esa fVdus ;ksX; ugha gS ,oa mUgksaus bl vk/kkj

ij vkykSP; iapkV dks vikLr djus dk fuosnu fd;kA 

4&       fo}ku vf/koDrk vizkFkhZ us fuosnu fd;k x;k fd iapkV

fof/k lEer :i ls ikfjr fd;k x;k gSA fo}ku iap egksn; us

iapkV ikfjr gksus ds i'pkr~ mldh lwpuk izkFkhZ@vkifRrdrkZ dks

ns nh FkhA izkFkhZ@vkifRrdrkZ dks ikfjr iapkV ls tks vkifRr gS

ml ij og xq.kkoxq.k  ij U;k;ky; ds  le{k  viuk i{k j[k

ldrk gSA ;fn ,di{kh; :i ls ikfjr iapkV dks vfof/klEer

ekuk tkrk gS rks vizkFkhZ@nkokdrkZ dks u iwjk gksus okyk uqdlku

gksxkA vizkFkhZ }kjk izkFkhZ@vkifRrdrkZ dks izfrHkwr _.k fn;k x;k

FkkA  fo}ku  vf/koDrk  vizkFkhZ  us  izdj.k  xzLr iapkV  dks  fof/k

lEer crkrs gq, bls fLFkj j[ks tkus dk fuosnu fd;kA 

5&       ,di{kh; :i ls fu;qDr fo}ku iap egksn; dh fof/kd

fLFkfr ,oa blds vuqlj.k esa ikfjr iapkV dh v{kq..krk ds laca/k

esa izo`r fof/kd fLFkfr ds laca/k esa mHk; i{k ds rdkZsa ij euu

fd;k x;kA i=koyh dh lkexzh o layXu vfHkys[k] izo`Rr lacaf/kr

fof/k dk vuq'khyu fd;k x;kA

6&    izdj.k esa vkykSP; iapkV ,di{kh; :i ls fu;qDr iap

vf/kdj.k }kjk ikfjr gSA iap vf/kdj.k dh fu;qfDr Hkh vizkFkhZ dh

okaNk  ij gqbZ  gSA  bl rF;kRed ,oa  fof/kd fLFkfr ij blds

cjvDl mHk; i{k dk dksbZ fuosnu ugha gSA

7& izdj.k  esa  vkykSP; iapkV dh v[k.Mrk ,oa  iks"k.kh;rk dh

fof/kd fLFkfr ij fopkj djrs gq, U;k;ky; }kjk iapkV mn~Hko ds

izkjfEHkd dkjdksa ;Fkk ,di{kh; iap fu;qfDr] ,di{kh; iapkV ,oa
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blds laca/k esa ekuuh; mPpre U;k;ky; }kjk ikfjr uthjksa dk

vuq'khyu vifjgk;Z gSA lhxs dh i=koyh ds QnZ vgdke ij

fjiksVZ  ds  eqrkfcd izdj.k ls  lacaf/kr iapkV ikfjr djus  okys

fo}ku iap dh fu;qfDr ,di{kh; gSA U;k;ky; dks iap fu;qfDr ds

fy;s i{kdkjksa dh ikjLifjd lgefr dh oS|kfud vko';drk ij

leqfpr :i ls fopkj fd;k tkuk Hkh vko';d gSA lkekU;r%

i{kdkjku  viuh  okf.kfT;d  cqf)  dk  vkJ;  ysdj  izk;  iap

fu;qfDr gsrq ,di{kh; iap ds fu;qDr fd;s tkus gsrq vius vuqca/k

esa [kaM fuxfer j[krs gSaA bl fuxfer [k.M dks izòRr fof/k ds

vuqlkj O;ogkfjd oS/kkfudrk dh dlksVh ij dlk tkuk vifjgk;Z

gSA

8&     ek/;LFke ,oa lqyg vf/kfu;e] 1996 dh /kkjk 12¼5½ lkroha

vuqlwph dks lanfHkZr djrh gSA ;g vuqlwph mu vugZrkvksa  dks

fofgr djrh gS tks ,slk iap fu;qDr gksus okys O;fDr ij ykxw

gksrh  gSA  ek/;LFke  ,oa  lqyg  vf/kfu;e  dh  ikapoh  vuqlwph

vkSfpR;iw.kZ lansgksa dh ,d lwph dks fofgr djrh gS tks ,d iap

dh Lora=rk o fu"i{krk ls lacaf/kr gSA U;kf;d ǹ"Vkarksa vuqlkj

izòRr fof/k ;g okaNk djrh gS fd i{kdkjksa ds e/; thoUr fookn

ds vfLrRo esa vkus ds i'pkr~ i{kdkjksa  dh iap fu;qfDr mudh

lgefr ls gksA 

9& v|ru esa ekuuh; mPpre U;k;ky; ,oa dbZ mPp U;k;ky;ksa

us ;g fu/kkZfjr fd;k gS fd iap fu;qfDr dh ,d i{kh; O;oLFkk

vFkok vuqca/k fof/k dh ǹf"V esa ,d izorZuh; vuqca/k dh dksfV esa

ugha vkrk gSA ekuuh; mPpre U;k;ky; us  Perkins Eastman

Architects DPC and Anr v/s HSCC India Ltd. 2020 20 SCC

760  esa bl fcUnq ij fopkj fd;k vkSj fu"df"kZr fd;k gS fd iapksa

dh ,d i{kh; fu;qfDr ,d loZxzkgh fu;kZsX;rk gS ,oa blls lkjr%

izdV gksrk gS fd ,sls ikfjr fd;k x;k iapkV izkjEHk ls gh 'kwU;

¼void ab initio½ gS vkSj fof/k dh n`f"V esa vne ekStwnxh ¼Non

est½ dh dksfV esa vkrk gSA ekuuh; mPpre U;k;ky; us bl ij

tksj Mkyk fd ,di{kh; ikfjr iapkVksa esa fu;qfDr i{kdkj ds i{k

esa ,d vioT;Zrk dk rRo fufgr gksrk gS vkSj ;g i{kdkjksa ds

chp esa 'kfDr;ksa ds izfr larqyu dks udkjrk gSA vkt ds ifjizs{;

esa ek/;LFke ,oa lqyg vf/kfu;e dh oS/kkfud ea'kk ij roTtks nh

tk;s  rks  ;g  iap  fu;qfDr  ds  laca/k  esa  dqN  vuvgZrkvksa  ds

ekun.M  dks  fofgr  djrk  gSA  vf/kfu;ferh  esa  bl  fufeRr

lekfo"V dh xbZ ;g ;qfDr fookn ds fu.kZ; esa  fgrc) fdlh
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i{kdkj dks uk dsoy ,d iap ds :i esa dk;Z djus ls jksdrh gS

cfYd mls ,d iap ds :i esa fu;qDr gksus gsrq vugZ Hkh cukrh

gSA ijfdUlu bZLVesu ds ekeys esa Vhvkj,Q fyfeVsM cuke ,ujxks

bath- izkstsDV~l fyfeVsM 2017 8 SCC 377 ds fu"d"kkZsa dks vk/kkj

cuk;k x;kA bl izdj.k esa  daiuh ds çca/k funs'kd dks u rks

e/;LFk ds :i esa dk;Z djus ;k e/;LFk dks ukfer djus ds fy,

vf/k—r fd;k  x;k  FkkA  blds  ckotwn  çca/k  funs'kd us  ,d

e/;LFk dks  ukfer fd;k] ftlds ukekadu dks  pqukSrh nh xbZA

Vhvkj,Q ds ekeys esa ekuuh; lqçhe dksVZ us fu"d"kZ fudkyk fd

,d ckj tc çca/k funs'kd e/;LFk ds :i esa dk;Z djus esa l{ke

ugha Fkk] rks og e/;LFk fu;qä Hkh ugha dj ldrk FkkA ekuuh;

mPpre U;k;ky; us bl ekeys esa fu/kkZfjr fd;k fd tks dk;Z

lh/ks ugha fd;k tk ldrk og vçR;{k :i ls Hkh ugha fd;k tk

ldrk gSA ekuuh; mPpre U;k;ky; us “Voestalpine Schienen

GmbH Vs  Delhi  Metro  Rail  Corporation  Ltd.  (2017)  4  SCC

665” ds ekeys esa fu/kkZfjr fd;k fd&

"20.  Independence  and  impartiality  of  the
arbitrator  are  the  hallmarks  of  any  arbitration
proceedings.  Rule  against  bias  is  one  of  the
fundamental  principles  of  natural  justice  which
applied  to  all  judicial  and  quasi-judicial
proceedings.  It  is  for  this  reason  that
notwithstanding that fact that relationship between
the parties to the arbitration and the arbitrators
themselves  are  contractual  in  nature  and  the
source of an arbitrator’s appointment is deduced
from  the  agreement  entered  into  between  the
parties,  notwithstanding  the  same  non-
independence  and  non-impartiality  of  such
arbitrator  (though  contractually  agreed  upon)
would  render  him  ineligible  to  conduct  the
arbitration. The genesis behind this rational is that
even when an arbitrator is appointed in terms of
contract and by the parties to the contract, he is
independent of  the parties.  Functions and duties
require him to rise above the partisan interest of
the parties and not to act in, or so as to further, the
particular interest of either parties. After all, the
arbitrator  has  adjuicatory  role  to  perform  and,
therefore,  he  must  be  independent  of  parties  as
well as impartial.” 
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ekuuh;  mPpre U;k;ky; us  ,d egRoiw.kZ  ekeys “  Bharat

Broadband  Netword  Ltd.  vs  United  Telecom  Ltd.,  Civil
Appeal No. 3972 of 2019” esa fu/kkZfjr fd;k fd%&

“15. section 12(5), on the other hand, is a new
provision which relates to the de jure inability of
an arbitrator to act as such. Under this provision,
any prior agreement to the contrary is wiped out
by the non- obstante clause in Section 12(5) the
moment any person whose relationship with the
parties or the counsel or the subject matter of the
dispate  falls  under  the  Seventh  Schedule.  The
sub-section then delares that such person shall be
“ineligible”  to  be  appointed  as  arbitrator. The
only  way  in  which  this  ineligibility  can  be
removed  is  by  the  provise,  which  again  is  a
special  provision which states that parties may,
sabsequent  to  disputes  having  arisen  between
them, waive the applicability of Section 12(5) by
an express agreement in writing. What is clear,
therefore,  is  that  where,  under  any  agreement
between the parties, a person falls within any of
the categories set out in the Seventh Schedule, he
is, as a matter of law, ineligible to be appointed
as  an  arbitrator.  The  only  way  in  which  this
ineligibility can be removed, again, in law, is that
parties  may after  disputes  have arisen between
them, waive the applicability of this sub-section
by an “express agreement in writing. Obviously,
the “express agreement in writing” has reference
to  a penon who  is  interdicted  by  the  Seventh
Schedule, but who is stated by parties (after the
disputes  have  arisen  between  them)  to  be  a
person in when they have faith notwithstanding
the  fact  that  such  person  is  interdicted  by  the
Seventh Schedule.
    17.  The  scheme of  Section  12,  13  and 14,
therefore,  is  that  where  an  arbitrator  makes  a
disclosure  in  writing  which  is  likely  to  give
justifiable  doubts  as  to  his  independence  or
impartiality, the  appointment  of  such arbitrator
may be challenged under Section 12(1) to 12(4)
read  with  Section  13.  However,  where  such
person becomes “ineligible” to be appointed as
an arbitrator, there is no question of challenge to
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such arbitrator, before such arbitrator. In such a
case, i.e. a case which falls under Section 12 (5),
Section  14(1)(a)  of  the  Act  gets  attracted
inasmuch as the arbitrator becomes, as a matter
of  law  (i.e.,  dejure),  unable  to  perform  his
functions under Section 12(5), being ineligible to
be appinted as an arbitrator. This being so, his
mandate automatically terminates,  and he shall
then be substituted by another arbitrator under
Section  14(1)  itself.  It  is  only  if  a  controversy
occurs  concerning  whether  he  has  become  de
jure unable to perform his functions as such, that
a party has to apply to the Court to decide on the
termination  of  the  madate,  unless  otherwise
agreed by the parties. Thus, in all Section 12(5)
cases,  there  is  no  challenge  procedure  to  be
availed  of.  If  an  arbitrator  continues  as  such,
being de jure unable to perform his functions, as
he falls within any of the cetegories mentioned in
Section 12(5), read with the Seventh Schedule, a
party  may  apply  to  the  Court,  which  will  then
decide on whether his mandate has terminated.
Questions  which  may  typically  arise  under
Section 14 may be as to whether there is a waiver
as provided in the proviso to Section 12(5) of the
Act.  As a matter of  law, it  is  important to note
that  the  proviso  to  Section  12(5)  deals  with
waiver by express agreement in writing between
the parties only if  made subsequent to disputes
having arisen between them.”

ekuuh; fgekpy izns'k mPp U;k;ky; us  fMfotuy eSu stj]
fgekpy izn s'k jkT; Qk sj sLV MoyiesaV dkWikZ sj s'ku fyfeVsM
cuke  iz se  yky]   CMPMO  No.  58  of  2023 ds  ekeys  esa
fu/kkZfjr fd;k fd ,di{kh; :i ls iap dh fu;qfDr /kkjk 12¼5½
ek/;LFke ,oa lqyg vf/kfu;e ds vfrya?ku esa gS tks fd iapkV
dks  vfu"iknuh; cukrh gSA ekuuh; fnYyh mPp U;k;ky; us
dksVd efgUnzk cSad fyfeVsM cuke ujsUnz dqekj iztkir] Latest

Caselaw 709 del  ekeys esa fu/kkZfjr fd;k fd%&
“This court finds no infirmity with the aforesaid
view.  A  person  who  is  ineligible  to  act  an
arbitrator,  lacks  the  inherent  jurisdiction  to
render an arbitral award under the A & C Act. It
is  trite  law  that  a  decision,  by  any  authority,
which lacks inherent jurisdiction to make such a
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decision,  cannot  be  considered  as  valid.  Thus,
clearly,  such  an  impugned  award  cannot  be
enforced.”

10& gLrxr  izdj.k  esa  vkykSP;  vokMZ  fnukad  24-09-2019  esa

,di{kh;  iap vf/kdj.k dh fu;qfDr nkokdrkZ@vizkFkhZ dh okaNk

ij gqbZ gSA ;g vkykSP; vokMZ fof/k dh ǹf"V esa vne ekStwnxh

¼Non est½ ,oa ckfry bCrnkbZ ¼void ab initio½ dh dksfV esa

vkrk  gS  rFkk  dkuwu  dh  ǹf"V  esa  vizorZuh;  gSA  ekuuh;

mPpre ,oa mPp U;k;ky; }kjk iznRr fof/k ds vkyksd esa bl

U;k;ky; ds fouez er esa tgka ikfjr iapkV Lo;a fof/k dh ǹf"V

esa viuk ewy vfLrRo [kks nsrk gS rks mldh la/kkj.kh;rk dk yksi

gks tkrk gSA *dksbZ vius ekeys esa Lo;a U;k;k/kh'k ugha gks ldrk*

¼fueks T;wMsDl bu dkWtk lqvk½ o *nwljs i{k dks lquks*  ¼ vkWMh

vkWYVje ikVZe ½ izkd`frd U;k; ds egRoiw.kZ fl)kUr gSA fo}ku

iap vf/kdj.k dh ,slh dksbZ ?kks"k.kk i=koyh ij ugha gS ftlls

tkfgj gksrk gks fd os fdrus iwoZ ekeyksa esa ,oa v|ru esa vizkFkhZ

dh vksj ls iap vf/kdj.k ds :i esa fu;qDr gq, gksA ;g Hkkjr dh

fof/k dh ewy uhfr drbZ ugha  gks  ldrh fd iap fu;qfDr dh

izfdz;k ds fufeRr LFkkfir oS/kkfud ea'kk dk vfrdze.k gksA iap

vf/kdj.k  dh ,di{kh; fu;qfDr uSfrdrk o U;k; dh lkekU;

vk/kkjHkwr /kkj.kk ds Hkh izfrdwy gSA vr% fof/k dh n`f"V esa 'kwU;

gSfl;r j[kus okys vkykSP; iapkV dh fLFkjrk dks vuqes; ugha

fd;k tk ldrk gSA

11& ifj.kker%  izdj.k  ds  lexz  rF;ksa  ,oa  ifjfLFkfr;ksa  ij

lexz :i ls fopkj djus ds ckn o ekuuh; mPpre U;k;ky; ds

}kjk  ,di{kh;  iapkV]  iap  vf/kdj.k  ds  :i  esa  fu;qfDr  dh

vugZrk ds laca/k esa ikfjr fof/k ds fuf.kZrk/kkj o fuf.kZrkuqlj.k

ij  fopkjksijkUr  izkFkhZ  dk  gLrxr  izkFkZuk  varxZr  /kkjk  34

ek/;LFke ,oa lqyg vf/kfu;e] 1996 dk izkFkZuk i= Lohdkj fd;s

tkus  ;ksX;  gSA  ifj.kker%  izkFkhZ@vkifÙkdrkZ  ds  }kjk  izLrqr

vkifRr  izkFkZuk  i=  vUrxZr  /kkjk  34  ek/;LFke  vkSj  lqyg

vf/kfu;e]1996 Lohdkj fd;k tkdj fo}ku vkfcZVsªVj egksn; }kjk

ikfjr vkykSP; vokMZ fnukafdr 24-09-2019 lEiw.kZ va'kks esa vikLr

fd;k tkrk gSA U;k;fgr esa  vkSj  LFkkfir fof/k  ds  vkyksd esa

izdj.k ds i{kdkjksa dh muds Lofoosd vuqlkj Lora=rk jgsxh fd

os  vius  ek/;LFke  ;ksX;  thoar  fookn]  ;fn  dksbZ  gks  rks]  dk

fof/kuqlkj  izfdz;k  }kjk  iqu%  iap  fu;qfDr  djok  fuLrkj.k  gsrq
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lanfHkZr djok;sA i{kdkj Hkfo"; esa  ;fn bl fodYi dk p;u

djrs gaS rks os ln~HkkoukiwoZd dh xbZ fof/kd dk;Zokfg;ksa ds laca/k

esaa  fe;kn fof/kuqlkj fj;k;r ikus ds vf/kdkjh gksaxsA pwafd ewy

i=koyh dk fuLrkj.k gks pqdk gS blfy, izdj.k esa ;fn dksbZ

nhxj  izkFkZuk  i=  fopkjk/khu  gks  rks  og  Hkh  ,rn~uqlkj

ntZ@fuLrkfjr  jgsA  i=koyh  esa  vc  dksbZ  dk;Zokgh  'ks"k  ugha

gS ,rn~ i=koyh lkaf[;dh; iz;kstu ls QSly 'kqekj gksdj ckn

rdehy  fu;ekuqlkj  e;  vfHkys[k]  ;fn  dksbZ  gks  rks]  nkf[ky

nQ~rj jgsA 

12&      vkns'k vkt fnukad 04-10-2023 dks foòr U;k;ky; esa

fy[kk;k tkdj lquk;k x;kA

                                     
  
                                    ¼vfer dqekj dM+okljk½
                                           U;k;k/kh’k
                                  okf.kfT;d U;k;ky; dze la- 4]
                                      t;iqj egkuxj f}rh;


		2023-10-05T17:06:15+0530
	Amit Kumar Karwasra




