KAUK720009812023

IN THE COURT OF THE SENIOR CIVIL JUDGE & PRL.
JMFC., KUMTA, AT: KUMTA, UTTARA KANNADA

Dated this the 10" day of September, 2025

PRESENT
Smt. B.S.Rayannawar, B.A., L.L.B.,
Senior Civil Judge
& Prl. JMFC, Kumta.

0.S.No.10/2023

Plaintiff: Mahadeva Parameshwar Naik,
Age: 70 years,
Occ: Agriculturist,
R/o. Chittekambi, Post: Hegade,
Kumta Taluk, (U.K)

(By Sri. B.D.S - Advocates)

V/s

Defendants: 1. Rama Parameshwar Naik,
Aged about 80 years,
Occ: Agriculturist,
R/o. Chittekambi, Post: Hegade,
Kumta Taluk, (U.K)

2. Shekhar Parameshwar Naik,
Aged about 68 years,
Occ: Agriculturist,
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R/o. Chittekambi, Post: Hegade,
Kumta Taluk, (U.K)

Subraya Parameshwar Naik,
Aged about 65 years,

Occ: Agriculturist,

R/o. Chittekambi, Post: Hegde,
Kumta Taluk, (U.K)

Jaya Manjunath Naik,

Aged about 45 years,

Occ: Agriculturist,

R/o. Chittekambi, Post: Hegade,
Kumta Taluk, (U.K)

Shyamala Uttam Naik,

Aged about 48 years,

Occ: Agriculturist,

R/o. Doddakoppa Post: Hegade,
Kumta Taluk, (U.K)

Mankali Nagaraj Naik,

Aged about 46 years,

Occ: Agriculturist,

R/o. Doddakoppa, Post: Hegade,
Kumta Taluk, (U.K)

7. Ramachandra Devappa Naik,

Aged about 44 years,

Occ: Agriculturist,

R/o. Doddakoppa, Post: Hegade,
Kumta Taluk, (U.K)

(Def. 2 by Sri. N.S. — Advocate)

(Def. 3 by Sri. N.M.N. - Advocate)
(Def. 4 to 7 by Sri. C.M.P. - Advocate)
(Def.1 is Exparte)
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*kkkx
Date of institution of the : 11.09.2023
suit
Nature of the suit : Suit for partition

Date of the commencement : 06.01.2025
of Recording of the evidence

Date on which the : 10.09.2025
Judgment was pronounced
Total Duration : Years Months Days
o1 11 09
*kkk
JUDGMENT

Plaintiff has filed this suit for partition and separate

possession of his 1/6th share in the suit properties.

2. The facts of the plaintiffs case is as follows:

The suit properties are the landed properties and house
properties which are more particularly described in plaint
schedule. In para -3 of the plaint genealogy of the family of
plaintiff and defendant No.1 to 7 has been depicted. It is
averred that propositus was one Parmeshwar Rama Naik who

died intestate on 12.10.1970 leaving behind him his sons
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Mahadev-Plaintiff, Rama-Defendant No.1, Shekhar-Defendant
No.2, Subray- defendant No.3 and Daughters Bommakka and
Parmeshwari. Among these persons, the daughters Bommakka
and Parmeshwari died leaving behind the defendants No.4 to
7.

3. After the death of Parmeshwar Naik the suit schedule
properties mutated in mutation entry no.9451 into the name
of elder son that is first defendant as the kartha of the family.
Suit properties are the joint family properties. There is no
partition took place in these properties and the plaintiff got

equal share in the suit property.

4. It is further averred that, the house constructed by
their father was in dilapidated stage, hence some years ago
the plaintiff and defendant No.1 to 3 have constructed
separate houses and started residing separately along with
their family members. Later on they constructed the houses
under Gram Panchayat government scheme. But the
defendant No.1 to 3 without the consent of plaintiff have

constructed three residential houses in Sy.No.858/2 with joint
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family funds and got mutated their names. At the time of
construction the defendant No.1 to 3 convinced the plaintiff
that the said houses are for entire family and are joint family
property, believing the same the plaintiff not objected for
construction of said houses and he financially helped them.
The defendant No.1 to 3 have constructed the houses with the
joint family funds. And these all three houses are joint family
properties. The defendant No.1 to 3 are residing in H.No.410,
H.No.408A, and H.No.555 of Hegade Grampanchath, they
illegally got entered their name separately in revenue
documents. But when the plaintiff intends to construct the
house by demolishing old house the defendants No.1 to 3
obstructed the plaintiff from constructing house. The
defendant No.1 to 3 are residing in the houses constructed by
joint family fund. The house of the plaintiff is in delineated
stage, but the defendant No.1 to 3 not allowing the plaintiff to

construct the house.

5. In the month of October 2022 the plaintiff intends to

construct new house by demolish H.No.408 in Sy.No.858/2
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hence plaintiff asked the defendant No.1 to 3 to effect partition
which was turned down by them. Hence plaintiff on
14.10.2022 issued notice to the defendants, though notice
served the defendants not co-operated. This compelled him to

file this suit.

6. Defendant No.2 and 3 appeared through their counsel
in pursuance of suit summons and among them, defendant
No.2 has filed the written statement. Though suit summons
served defendant No.1 and Defendant No.4 to 7 not appeared
before the court and hence defendant No.4 to 7 placed exparte.
In this case inspite of sufficient opportunity defendant No.3
not filed his written statement, hence written statement by

defendant no.3 taken as not filed.

7. Defendant No.2 has filed the written statement inter
alia denying the contents of the plaint. However, as far as
relationship between the parties to the suit is concerned, it is
admitted. Admitted that his father died on 12.10.1970 at

Hegade Village, and after death of his father the properties are
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mutated in the name of defendant No.1 as karta of the joint
family and his name entered in revenue record in Mutation
Entry no.9451. Further contended that the H.N0.408 is joint
family property and not the self property of plaintiff, this
defendant also got right in the said property. Further admitted

that till today there is no partition in their family properties.

8. Further contended that, the ‘A’ schedule properties
granted by land tribunal confirming the occupancy right of
plaintiff and defendant No.1 to 3 hence the plaintiff and
defendant No.1 to 3 are only entitled for 1/4™ share in ‘A’

schedule property and not the defendant No.4 to 7.

9. Further contended that one Sankrappa Shivappa Naik
who also called as Sukru Shivappa Naik, has also filed
application for occupancy rights with respect to ‘A’ schedule
properties that is land meg 0-1-10 in Sy.No.858/1A, 0-1-6 in
Sy.No.858/1B and land meg 0-1-4 in Sy.No.858/1K but his
application was rejected by tribunal, though his name

appeared in revenue documents, but he has no right in the
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above said properties, but the plaintiff has not averred the

same in his plaint.

10. H.N0.408 is standing in the name of plaintiff and
defendant No.1 to 3, hence the plaintiff and defendant No.1 to
3 are entitled for equal share in the said property. As the
family of plaintiff and defendants expanded, the number of
family members increased and when they could not able to
reside together in the said property, the defendant No.2
decided to construct the separate house, and filed application
to panchayath in his wife name. House property granted in
the year 2007, and with the earnings of his wife and children
and under the scheme of government has constructed the
house therein, which is numbered as H.No.408A, now the
same is standing in the name of his wife, and the same is his
self acquired property. Hence nor the plaintiff neither the other

defendants got any share in the said property.

11. Likewise the ‘B’ schedule property H.No.410 Hegade

Village is belongs to defendant No.1 and H.No.555 belongs to
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defendant No.3, hence this defendant has no objection
towards these properties. Hence this defendant prays to allot
1/4™ share in ‘A’ schedule property and in house property
No.408. Further filed counter claim to declare that the
H.No0.408A is separate property of this defendant No.2, hence

prays to decree the suit.

12. The plaintiff also filed the objection to counter claim

filed by the defendant No.2.

13. On the basis of the above pleadings, the following

issues have been framed.

ISSUES

1. Whether the plaintiff proves that the plaint
‘A’> schedule properties are the Hindu
undivided ancestral joint family properties of
himself and the defendants?

2. Whether the plaintiff proves that the plaint ‘B’
schedule properties are the Hindu undivided
joint family properties of himself and the
defendants?

3. Whether the plaintiff proves that the house
bearing No0.408 existing in item No.2 of the
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plaint ’A’ schedule properties is his self-
acquired property?

4. Whether the defendant No.2 proves that the
plaint ‘B’ schedule house bearing No.408A is
his self-acquired property?

5. Whether the defendant No.2 proves that the
defendant Nos.4 to 7 have no right over the
plaint schedule properties?

6. Whether the plaintiff is entitled for 1/6%
share in the plaint schedule properties?

7. Whether the defendant No.2 is entitled for
1/4"™ share in the plaint ‘A’ schedule
properties and the aforesaid house bearing
No.408?

8. Whether the plaintiff is entitled for the reliefs
sought in the plaint?

9. Whether the defendant No.2 is entitled for
the reliefs claimed in his written statement?

10. What order or decree?

14. In order to prove the case of the plaintiff, the
plaintiff got himself examined as PW1 and got marked 9
documents at Ex.P1 to Ex.P.9 and counsel for Defendant No.2

confronted Ex.D1 to Ex.D8 during cross examination of PW1.
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Defendant No.2 got examined as DW1 but not got marked any

documents.

15. Heard arguments addressed by the learned counsel

for plaintiff and defendant No.2.

16. Findings of this court on the above issues are as

follows:

Issue No.1 : In the Affirmative
Issue No.2 : In the Affirmative
Issue No.3 :In the Affirmative
Issue No.4 : In the Affirmative
Issue No.5 : In the Affirmative
Issue No.6 : In the Affirmative
Issue No.7 : In the Negative

Issue No.8 : In the Affirmative
Issue No0.9 : In the Affirmative

Issue No.10 : As per final order
For the following;

REASONS

17. Issue Nos.1l, 2 and 5 : Since these three issues are

interlinked to each other, they are taken up together for
common discussion in order to avoid repetition of facts and

evidence.
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18. It appears that there is little dispute between
parties with regard to nature of suit schedule 'A' and 'B'
schedule properties. As far as it is the contention of plaintiff
and defendant No.2 that the suit schedule H.No0.408 and

408 /A are their self acquired property.

19. To prove his case the plaintiff got himself as PW.1
and filed his chief affidavit by reiterating the contents of plaint
averments. In support of his oral evidence has produced has
produced Ex.P.1 Record of right with respect to land
Sy.No.858/2, Ex.P.2 is Mutation Entry after death of
parameshwar Naik properties mutated into the name of his
children, Ex.P.3 is certified copy of Mortgate Deed, Ex.P.4 is
certified copy of Mutation Entry, Ex.P.5 to Ex.P.9 are the

RTC’s standing in the name of plaintiff and defendants.

20. During cross examination of PW.1 counsel for
defendant no.2 confronted Ex.D.1 certified copy of petition in
TNCTSR No.1325, Ex.D.2 is Certified copy of the order passed

in above said petition, Ex.D.3 is Certified copy of patta, Ex.D.4



13 0.S.No.10/2023

is Certified copy of order in LRTSR No.12327, Ex.D.5 is
Certified copy of Patta, Ex.D.6 is Certified copy of application
submitted by One Sukrappa Shivappa Naik with respect to
land bearing Sy.No.858/1B and 858/ 1K, the application filed
by the Sukrappa Shivappa Naik was dismissed the certified
copy of said order marked as Ex.D.7, Ex.D.8 is Certified
copy of Mortgage Deed executed by the wife of defendant

infavour of panchayath.

21. On the other hand the defendant No.2 got
examined as DW.1 filed his chief affidavit by reiterating the

contents of his written statement.

22. In this case admitted facts in this case are that the
plaintiff and defendant Nos.1 to 3 are the brothers and
defendant No.4 to 7 are the children of sisters of plaintiff and
defendant No.1 to 3. Hence relationship is not in dispute. The
Genealogy produced by the plaintiff is admitted by defendant
No.2. Further PW.1 and DW.1 deposed that their sisters have

relinquished their right in suit properties, and hence the
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defendant No.4 to 7 who are the children of the late
Bommakka and late Parmeshwari the sister of plaintiff and
defendant No.1 to 3 appeared before the court through their
advocated, but not contested the matter. Further it is admitted
fact that the suit schedule properties are granted by tribunal
to plaintiff and defendant No.1 to 3. The sisters of plaintiff and
defendant No.1 to 3 are married sisters never cultivated the

lands.

23. PWI1 in his cross examination has admitted that
the land tribunal granted suit schedule properties to plaintiff
and defendant No.1 to 3. The defendant No.2 during cross
examination of PW.1 has confronted Ex.D.1 the certified copy
of application filed to land tribunal in TNCTRS 1325 and
Ex.D.2 is certified copy of order passed by land tribunal,
PW.1 further admitted that he and defendant No.1 to 3 having

1/4™ share in the suit schedule properties.

24. PW.1 further admitted that one Sukrappa Shivappa
Naik also filed application for grant of land with respect to

land bearing Sy.No.858/1B, 858/1K but his application was
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dismissed. Though the name of Sukrappa Shivappa Naik
shown in RTC, but he has no right in the above said
properties, hence Shivappa Naik is not made as party to the
suit. Defendant No.2 produced and confronted Ex.D.6 the
certified copy of the application filed by Sukrappa Shivappa

Naik and Ex.D.7 the certified copy of dismissal order.

25. During cross examination DW.1 also admitted that
the suit schedule property is granted land to plaintiff and
defendant No.1 to 3, in the present case the defendant No.4 to
7 the children of sisters of plaintiff and defendant No.1 to 3
not contested the matter and claiming any share in the
property. Though the defendant No.3 appeared before the
court though his advocate, but not filed his written statement
and not contested the matter. Hence in this case there is no
dispute with respect to landed properties between the parties.
Hence the plaintiff proves that the landed properties in ‘A’ and
‘B’ schedule are the Hindu undivided joint family properties,

hence plaintiff and defendant No.1 to 3 are entitled for 1/4th
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share in the said suit schedule properties. Hence Issue No.1,

2 and 5 answered in the Affirmative.

26. ISSUE NO.3, 4 and 7: It is the contention of the

plaintiff that house bearing No0.408 existing in item No.2 of

plaint ‘A’ schedule is his self acquired property.

27. Further it is the contention of defendant No.2 that
the plaint ‘B’ schedule house bearing No.408A is his self

acquired property.

28. PW.1 further admitted that in the year 2007 house
property granted to defendant No.2 and he executed mortgage
deed as per Ex.D.8, the house granted in the name of wife of
defendant No.2 which has been numbered as 408A, which is
still standing in the name of Parvati Shekhar Naik. Plaintiff is
in possession of house No0.408 allotted to him. H.No.410
allotted to defendant No.1, H.No.408A allotted to defendant
No.2, H.No.555 allotted to the share of defendant No.3.
Further admitted that after the order passed by the land

tribunal in M.R.No.243/2005-2006 mutation entered into his
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and in the defendant No.1 to 3, he has no objection to adjust
his residential house property along with its surrounding area
towards his 1/4™ share, likewise he has no objection to allot
H.No.408/A the residential house along with open space to

the share of defendant No.2.

29. Hence at this stage it is necessary to reproduce the

cross examination of PW.1

2 e 350D Feadd FTezd @0 9T BoES0d
BH0) FoRES BeT D0 0BT FD. ¥[OR 2007 de 5IIY
F0250030300008 2030 OV =SO0TPTIF0Z 02303087 9330
e5Es3) TOU0L WTBIBAEIET DBV ZD. 7o KT BRTI BT
Qdeel 1utLdZo AB-8 20R0 NITVSRLP0D). ToFd Beads
©20d> 930N Booweves FRIRCIN F025p030808>FT0 408
0B BT BREIWT 0BT 30 . O B[INCZ1 408 & BBV
SRS BeT D0D BT BIOTVY F0BOBTEIBR0B 2088
0BT 0. Towe HOIRT JNAE MWD ¥RROIT JF 408 RSQ
porid, 9R903> 0. 410 2womde B3ZoRody arts, , B[RO
R08% 408 » OBESe F3FoBad Porid, FRBPOPH Fo. 555
Sovecde B3RO0 ertd, JonEs SEen T 0l
3B000 VY 0BT . AR &0° Fo. 243/2005-2006 IS¢
Foededn® 00 we mYd FooEPod Briesrs Bo3T o €T
FoeF0he I Horle 1 0od 3 de F8mehodod FROM Foesesn®
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02.00NE S0BT 3D, B HoFFE 0T P> BT R0
Q003 g’ojdeéd@ RSQ Ya sgﬁ BROTRETE 8rOT dedod® e
DONBE SIIBEV Fore 2 B¢ F3moR0d ¥ Hone IDT Vs
§%§b 09301 BROWIF e Dedodd) DonEE [IE eV Kﬁg
0359)Te 35000 QY. "

DW.1 deposed in his cross examination that;

(ADIND ggo 20D, géa'a& 1 0o 30R0R P mzsow
BO0BL00T Bo0LATN 53> 0BT 0. VY FBAWO03LTNI
z&/a%og BN B030e80 B30 08¢ 300007 T3,90018 25N
©300 Ssneve IHPr woky Beerbzed HoET Z0. WesdY
LIaV0) sdmega WBIBTNOR WD es_?gobgo BINOSY
SPBGO Y H03T 30, =T 03D TR S%30ne 0drossse
FMHRY SPBY N0mT F0. TRy Fene 1 Dow 3 e
F320D0300 ToRDNG RO OV VTHRY women Vg
BRCND 20633 0. &8 030 Borspod3ood TP 4 wION
B3vm IR0 FoowpTIOND 0BT XD HD
0252030300008 F0zeTeE  BoRodgy BLBed Be&Ee0E)
[T 0T 0. &3 F0F BowT BNE MR BoLse0ddd Bo. 408
0BT FD. PR & Bo3C BF B0 BHOTY SoR B0.408
SRBBRORFES 0BT 70, 1Fe F3DD  B0or5030800003
B00%y006 FoFodFP 3@ DBed INB FeIEABO HOIH Do
8083410 H0BTY 3D. 3 e B3 F0250030303208 BIOTPTHI
Soodgo TeIB0RGY BT T0.555 H0PT ZO. TR TeIBA0B
Bodod  DBFP  Foweodd Fy Bore I DUBEIY
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seIBooRWeS. e Oed DD Fore 1 Tore 3 e
B3=0000[00 FRE B BoedS BedR W[OST FoVRYPO M
B0250308 B Horte W0 SLRT FEIBAOBOITIT 0BT <O.
208 BeIEA0E P> [T Tedrt warle 1 warbo 3 de
F370D  TEIBR0E oo S0 FdR Hore  mITO
38,0000 BF B3 BZOVGTIE BoRodP> BFY SRS doriEss
SINEEV IFTA0L VY. 2N BBTRC RO BOZRBVZL YOO
wonIFP 0IOIT Vs IR AdRecrbFoZ  JoriBRen IF
adva)e 5000 AQ).”

30. Hence it shows that the plaintiff and defendant
No.1 to 3 are residing separately by constructing their house.
Hence in their house properties. Hence plaintiff proves that
the house bearing No0.408 existing In item No.2 of plaint
schedule ‘A’ is his self acquired property and defendant No.2
proves that plaint ‘B’ schedule house bearing No.408/A is his
self acquired property. In view of the admission during cross of
DW1 shows that the house bearing No.408 belongs to plaintiff.
Hence defendant No.2 not entitled for 1/4th share in the said
property. Hence, issue No.3 and 4 answered in the

affirmative, issue No.7 answered in the Negative.
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31. Issue No.6, 8 and 9 : As in this case though

defendant No.3 appeared before the court through his counsel
not contested the matter by filing written statement. Though
summons served defendant No.1 not appeared before the
court and placed exparte. Defendant No.4 to 7 relinquished
their right in the suit schedule property. The plaintiff and
defendant No.2 who got contested the matter have proved that
house bearing No.408 is self acquired property of plaintiff and
408 /A belongs to defendant No.2. Hence the plaintiff and
defendant No.1 to 3 are entitled for 1/4th share in the suit ‘A’
schedule property equally. Hence issue No.6, 8 and 9

answered in the affirmative.

32. Issue No.10: As per the above discussion, this court

proceed to pass the following;

ORDER

The suit filed by the plaintiff is hereby
partly decreed.
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The plaintiff and defendant No.1 to 3 are
entitled for 1/4™ share in the suit ‘A’ schedule

property.

It is held that the house property situated
in Sy.No.858/2 the panchayath H.No.408 of
Hegade Village is self property of plaintiff.

The counter claim of defendant No.2 is
hereby decreed. It is held that the house
property situated in Sy.No.858/2 the
panchayath H.No.408/A of Hegade Village is
self property of defendant No.2.

Suit  schedule property shall be
partitioned as per Sec.54 of code of civil

procedure, 1908.

Considering the relationship between the

parties, costs are made easy.

Draw preliminary decree accordingly.

(Directly dictated to the stenographer to the computer, corrected and
then pronounced by me in the open Court on this the 10" day of
September, 2025) Smt. 5.5 Rayannawar ST bl oo

Judg
(Senior Civil Judge & | cation: SENIOR CIVIL JUDGE

Prl. JMFC., Kumta) ANDJMFL COURT, KUMTA
£2025.09.30 17:11:48 +0000

(Smt. B.S.Rayannawar)
Senior Civil Judge
& Prl. JIMFC., Kumta.
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ANNEXURE

List of witnesses examined for plaintiffs:

PW1 : Madeva Parameshwar Naik

List of documents exhibited for the plaintiffs:

Ex.P1

Ex.P2
Ex.P3
Ex.P4
Ex.P.5 to Ex.P.9

: Certified copy of Record of right with
respect to land Sy.No.858/2,

: Certified copy of Mutation Entry,

: Certified copy of Mortgage Deed

: Certified copy of Mutation Entry,

: RTC’s.

List of witnesses examined for defendants:

DW1 : Shekhar Parameshwar Naik

List of documents exhibited for the defendants:

Ex.D1

Ex.D2
Ex.D3
Ex.D4
Ex.DS
Ex.D6

Ex.D7
Ex.D8

: Certified copy of application filed to land

tribunal in TNCTSR 1325,

: Certified copy of order passed by land tribunal,
: Certified copy of Patta,
: Certified copy of order in LRTSR No.12327
: Certified copy of Patta
: Certified copy of application filed to land

tribunal in TNCTSR 8306,

: Certified copy of order passed by land tribunal,
: Form No.3 Smt.

Digitaly signed by Smt._

B.S.Rayannawar (Senior Civi

B.S.Rayannawar Judge & Pri. JMFC., Kumta)

(Senior Civil Judge Location: SENIOR CIVIL JUDGE
AND JMFC COURT, KUMTA

& Prl. IMFC., Dato2025.06.30 1711 1:37

Kumta) +0000

(Smt. B.S.Rayannawar)
Senior Civil Judge
& Prl. JIMFC., Kumta.
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