IN THE COURT OF MUNSIFF-I1, BHOJPUR AT ARRAH

Title Suit No, 382/2021
Kamlesh Yadav Vs, Mst. Hiramuni Devi & Ors.

REMARKS

[DATEOF | ORDER WITH INITIALS OF THE JUDGE

| ORDER

31.03.2023 Record is fixed for order on the petition dt.

02.11.22 filed on behalf of the defendant second set.

under Order VII rule 11 read with Order VII rule 14

|
|
|

l ,' Defendant second sets have filed a petition
|
: of Code of Civil Procedure (herein after referred as
|
|

; CPC), wherein it has been stated that the plaintiff
|

.' at para no. 4 of the plaint has made an allegation of

éillcgal possession against the defendant on the

1

; basis of possession and new survey entry has been
@ I: prepared in their name. It has been stated that

i; present suit has been filed on behalf of the plaintiff

! for the redemption of mortgage but the defendant is

f in possession over the suit land since 1923 and the

g
' defendant has his own house over the suit land. It

i has further been stated that suit land was the
( property of the Vishwanath Yadav, who is ancestor
l' of the defendant and the defendant’s ancestor has
; purchased the same, plaintiff has also admitted that
]i there is illegal possession of the defendant over the
| suit land. Moreover, it has been stated that ancestor
of the defendant has accepted the compensation as

' some part of suit land has been acquired by the

|
|
|
|
|
|
|
|
|

Government of Bihar for construction of dam. It has

| also been stated that there has been partition
|

1
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Continued. ';between the defendants and family of thet~
\; defendants are residing over the same. It has further
& el g

'been stated that the plaintiff has not filed any

' documents in support of the mortgage and plaintiff

l has accepted the illegal possession of the defendant

10\/61 the suit land. It has been stated that suit

1p10pelty is worth of crores but the plaintiff has l

\ |
5undervalued the same, without any documentary

\ support valued the suit property for filing this suit ‘

liworth Rs. 1,44.000/- and filed the plebentl

‘dechratorv suit, same is not maintainable.

|
|
l
Acccndmglv it has been prayed to reject the plaint. \
|

Per Contra, the plaintiff has filed the reply

o

wherein it has been stated that the defendant has l
|
wrong facts. It has been stated that the defendant 1

I

E
|
&, filed the above petition without any documents w ith
|
|

1 has not disclosed under which clause of Order VII
51 le 11 of CPC, present petition has been filed. 1
‘ Further. It has been stated that it is settled principle |
| that once a mortgage always a mortgage, |
accordingly present suit is not barred by law under ".
the clause (d) of the Order VII rule 11 of CPC. It
has also been stated that the defendant has admitted
that they have in illegal possession over the suit

land and it is clear that plaintiff’s ancestor has not

sold the suit land to ancestor of the defendant.

Moreover. it has been stated that the plaintiff has |

sent two legal notice to the defendant that at what
capacity they have been holding the ancestral E

property of the plaintiff but the defendant has not

;
| |




; filed any reply in the written statement and the

Continued. |

' plaintiff has elaborately discussed the details of
| mortgage in the para- 9 of the plaint and also stated
ithat if the defendant is not holding the same as

|
|

mortgagee then at what capacity they have been

holding the suit property and the plaintiff has filed

 the present suit for redemption of mortgage not for
the declaration of the title. Accordingly, it has been

prayed that petition of defendant shall be rejected.

| Heard the L.d. Counsel appearing on behalf of

the parties at length.

, Perused the record. On perusal of record, it

i appears that present suit has been filed on behalf of

|

| plaintiff against the defendant for redemption of the

- mortgage of Schedule -1 property of Plaint (herein

after refereed as Suit land).

; Before this, I deal with the said petition here,

let me mention the law as Rejection of Plaint. Order

" VII, Rule 11, CPC provides as follows:

| 11. “Rejection of plaint: - The plaint is liable to be

! rejected in the following cases:

a) where it does not disclose a cause of action:

b) where the relief claimed is undervalued, and
the plaintiff, on being required by the court
to correct the valuation within a time to be
fixed by the court, fails to do so;

¢) where the relief claimed is properly valued
but the plaint is written upon paper

| insufficiently stamped, and the plaintiff, on

being required by the court to supply the




Continued.

|
{

requisite stamp paper within a time to be |
fixed by the court, fails to do so:
d) where the suit appears from the statement in |
the plaint to be barred by any law;
¢) where it is not filed in duplicate;
f) where the plaintiff fails to comply with the
provisions of Rule 9. |

In Saleem Bhai v. State of Maharashtra

(2003) SCC 557, it was held with reference to Order |
7 Rule 11 of the CPC that (SCC p. 560, para 9)

“9. A perusal of Order 7 Rule 11 CPC makes it
clear that the relevant facts which need to be
looked into for deciding an application
thereunder are the averments in the plaint. The
trial court can exercise the power under Order 7

Rule Il CPC at any stage of the suit — before

registering the plaint or after issuing summons

to the defendant at any time before the
conclusion of the trial. For the purposes of
deciding an application under clauses (a) and (d)
of Rule 11 of Order 7 CPC, the averments in the
plaint are germane; the pleas taken by the
defendant in the written statement would be
wholly irrelevant at that stage. thercfore. a
direction to file the written statement without

deciding the application under Order 7 Rule 11

CPC cannot but be procedural irregularity 3
touching the exercise of jurisdiction by the trial
court.”

[t is clear that in order to consider Order 7 Rulel

11 of CPC. the court has to look into the averments |

in the plaint and the same can be exercised by the

3 4 : !
trial court at any stage of the suit. It is also clear that |




| . a 8
| the averments in the written statement are

Continued. |

i immaterial and it is the duty of the Court to
| scrutinize the averments/pleas in the plaint. In other
!word& what needs to be looked into in deciding
. such an application are the averments in the plaint.
i At that stage, the pleas taken by the defendant in the
| written statement are wholly irrelevant and the
' matter is to be decided only on the plaint averments.
; In Azhar Hussain v. Rajiv Gandhi, 1986 AIR
l 1253, Hon’ble Supreme Court held that the whole
| purpose of conferment of powers under this
;provision is to ensure that a litigation which is
i meaningless, and bound to prove abortive, should

- not be permitted to waste judicial time of the court,

|
' in the following words:

i
! “The whole purpose of conferment of such

power is to ensure that a litigation which is

. meaningless, and bound to prove abortive should
I not be permitted to occupy the time of the Court, and
| exercise the mind of the respondent. The sword of
Damocles need not be kept hanging over his head

unnecessarily without point or purpose. Even if an

ordinary civil litigation, the Court readily exercises

the power to reject a plaint, if it does not disclose

" any cause of action.”

The power conferred on the court to terminate

a civil action is, however, a drastic one, and the
conditions enumerated in Order VII Rule 11 are
' required to be strictly adhered to. Under Order VII

Rule 11, a duty is cast on the Court to determine
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[
|
|
|
|
|
|
|
|
|
|

whether the plaint discloses a cause of action by |
scrutinizing the averments in the plaint, read in
conjunction with the documents relied upon. or

whether the suit is barred by any law.

of documents, on which the plaintiff places reliance |

- in his suit, which reads as under:

which plaintiff sues or relies. —

L

o

W)

Order VII Rule 14(1) provides for production

Order 7 Rule 14: Production of document on

Where a plaintiff sues upon a document or
relies upon document in his possession or|
power in support of his claim, he shall entef
such documents in a list, and shall produce it in
Court when the plaint is presented by him andj
shall the same time deliver the document and a|
copy thereof, to be filed with the plaint.

Where any such document is not in the
possession or power of the plaintiff, he shall,

wherever possible, state in whose possession or

power it is. |

|

A document which ought to be produced in
Court by the plaintiff when the plaint is
presented, or to be entered in the list to be added
or annexed to the plaint but is not produced or|
entered accordingly, shall not, without the leave
of the Court, be received in evidence on his
behalf at the hearing of the suit.

Nothing in this rule shall apply to document
produced for the cross examination of the

plaintiff's witnesses, or, handed over to a

e e L



Continued.

| witness merely to refresh his memory.
; Having regard to Order VII Rule 14 CPC,
} the documents filed along with the plaint, are
| required to be taken into consideration for deciding
: the application under Order VII Rule 11 (a). When
a document referred to in the plaint, forms the basis
;of the plaint, it should be treated as a part of the
E plaint. In exercise of power under this provision, the
I Court would determine if the assertions made in the
I plaint are contrary to statutory law, or judicial dicta,
for deciding whether a case for rejecting the plaint
i at the threshold is made out. At this stage, the pleas
| taken by the defendant in the written statement and
application for rejection of the plaint on the merits,
' would be irrelevant, and cannot be adverted to, or
; taken into consideration.

The test for exercising the power under Order
VII Rule 11 is that if the averments made in the
' plaint are taken in entirety, in conjunction with the
;! documents relied upon, would the same result in a
' decree being passed. This test was laid down
; in Liverpool & London S.P. & I Assn. Ltd. 12
| M.V.Sea Success I & Anr, (2004) 9 SCC 5]2,
which reads as :
: “139. Whether a plaint discloses a cause of action
' or nol is essentially a question of fact. But whether it
| does or does not must be found out Jrom reading the
' plaint itself. For the said purpose, the averments made
: in the plaint in their entirety must be held to be correct.

| The test is as to whether if the averments made in the
| /

| plaint are taken to be correct in their entirety, a decree




Continued. !

would be passed.”
The Hon’ble Supreme Court in Hardesh Ores

! (P.) Ltd. v. Hede & Co. (2007) 5 SCC 614, has held|

|

' that it is not permissible to cull out a sentence or a

| passage, and to read it in isolation. It is the

i substance, and not merely the form, which has to be|
\ looked into. The plaint has to be construed as it
stands, without addition or subtraction of words. It
the allegations in the plaint prima facie show a cause |

of action, the court cannot embark upon an enquiry

whether the allegations are true in fact. It on a

' meaningful reading of the plaint. it is found that the

suit is manifestly vexatious and without any merit. |

\
|
I and does not disclose a right to sue, the court would
5\ be justified in exercising the power under Order VII
!

Bule 11 €PG. |
i The power under Order VII Rule 11 CPC may

' be exercised by the Court at any stage of the suit.

either before registering the plaint, or after issuing |

|
|

|
| 5 - " S
‘i summons to the defendant, or before conclusion of

the trial, as held by this Court in the judgment]|

of Saleem Bhai (supra). The plea that once issues |

are framed, the matter must necessarily go to trial

| . :
i The provision of Order VII Rule 11 s
mandatory in nature. It states that the plaint “shall™

I
be rejected if any of the grounds specified in clause/

plaint does not disclose a cause of action, or that the

suit is barred by any law, the Court has no option,

1
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|
|
|
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R T e
but to reject the plaint.

e R e

The supreme court has discussed the the

| “Cause of action’ in Swamy Atmanand v. Sri

' Ramakrishna T apovanam, (2005) 10 SCC 51,

4 where it has been held that :

Judgment of the court. In other words, it is a bundle

Jounded.

Arivandandam v, T.V, Satyapal & Anr. (1977) 4

SCC 467, has held that while considering an

ap

required to be decided is whether the plaint
discloses a real cause of action, or something purely
illusory, in the following words: -

e

“24. A cause of action, thus, means every fact,
which if traversed, it would be necessary for the

plaintiff to prove an order 1o support his right to a

of facts, which taken with the law applicable to them
gives the plaintiff a right to relief” against the
defendant. It must include some act done by the
defendant since in the absence of such an act, no
cause of action can possibly accrue. It is not limited
to the actual infringement of the right sued on but

includes all the material Jacts on which it is

Further, the Hon’ble Supreme Court in T.

K

plication under Order VII Rule 11 CPC what is

. The learned Munsiff must remember thas if on
a meaningful — not formal — reading of the plaint
il is manifestly vexatious, and meritless, in the
sense of not disclosing a clear right to sue, he
should exercise his power under O, VR LT,
C.P.C. taking care to see that the ground
mentioned therein is fulfilled. And. if clever

drafiing has created the illusion of a cause of




Continued.

(k-

action, nip it in the bud at the first hearing ‘1
Moreover, the Supreme Court in LT.C. Ltd. v. l
Debt Recovery Appellate Tribunal, (1 998) 2 SCC \
|
|
|

170, has held that law cannot permit clever drafting

‘C

|

|

l

\

|

n

|

w

l

ﬁ which creates illusions of a cause of action. What is
1

: 1eq111red is that a clear right must be made out in the
l

\

|

|
If. however, by clever drafting of the plaint, 1t .5
!

| has created the illusion of a cause of action, Hon’ble
u

. . § |

1 Supreme Court n Madanuri Sri Ramachandra |

|

* Multhy v. Syed Jalal, (2017)13 SCC 174, held that |

,1t should be nipped in the bud. so that bogus
»
| litigation will end at the ear liest stage.

The Court must be vigilant against any

camouflage or suppression, and determine whether

the process of the court.
Keeping in mind the well settled legal position

1
u
Ethe litigation is utterly vexatious, and an abuse of |
|
|
1\ as discussed above, I may now proceed to analyse

lthe averments in the plaint, as filed by the |

b . anl ’ X
' defendant, to discern whether it is a fit case for |

|

 rejection of the plaint under Order VII Rule 11 (a) |

| & (d) of the CPC. \

The plaintiff has filed the present suit for
redemption of mortgage. The plaintiff has stated

that mortgage would be oral and same has not been |

\\ registered as the valuation is less than Rs 100/-. |
1\ The plaintiff has stated at para-4 of his plaint "
|
l

that * ag@rmé’ré:qéﬁrmma%mﬁu

& WS o A Ao eIl ST a1
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it o & 2T ) e )
;mﬁvaﬁ?@rmﬁmﬁm?m
Jff WA 380G WF a7 Zory 3w @
f%ﬁﬂﬁwmmméwﬁ
;Waﬁwaﬁﬂﬁmlmmaﬁ
;interestmﬂﬁ?mmm$3ﬂw
fwmaéﬁ@ﬁamh?ﬁtm‘rﬁm

;'qmtrﬁmﬁﬁmaﬁ%?rﬂu—c'rmw
Emﬁmmqﬁ?ﬁﬂqﬁmqﬁw
fﬁm—4mﬁwwwcﬁaﬁa‘m5
;ammﬁmmamméw7
fmmmqmammmia?w
:am%m%m Registered deed of transfer &
:aafrwﬁtr%aapﬁ foh TRl sefer o
faréﬁawsoa%m%mmﬁaﬁmﬁ

il
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e

is{aﬁwﬁgalHé:@amﬂémm‘i
s'CIT o] T FILEE HWEM Fiten  ToeT }chf:
'lmwmuégamé?%ﬂﬂﬁrﬁﬂml
aﬁ@ﬂ &l & ¥ear & Reported in 2016( 3):.
,PLJRpage114(SC)3~T%ﬁaTc\PF fa% aa'r{rfr'l
mﬂﬂa’rmortgageaw‘crﬁqﬁarﬁqw trfﬁ\
*wqﬁa@aﬁ?ﬁﬁw mortgagee a‘?r%ﬁa?ri
‘ﬁa@ﬁwm@%’ | Redeemmam
ﬁv SEHT a Eile Y W@ § Settled.

l‘prmClple of Law & & Once a mortgage

always a mortgagee .”

l
1
l
l
!
|
Further, plaintiff has stated at para no. 8 of the |

plaint that “Tg &Y TIA Mortgage Suit Gl \1
‘lm % q§ feeAih 18.05.2021 1 A 379+t |
nsﬁﬁaaFaT ¥ ufadr wuH gal ud qﬁ?ﬂ@r‘
l\afé—cﬁwqawa:wa‘rwmmm‘i

ﬁqmqawmmuqawﬁaﬁa

\31?% T 3FMET-3SET SH ORI T Fﬁﬁﬂ‘

\m%mmaszW- osa\~i
mﬂ?ra’rarr&ra?rmam?r%aﬁmw.

|

\\ qéﬁéxmﬁmﬁmimi
s l
| |
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Continued. |

TAeE & 15 foell & 31 Afed 7 Jifed 9
iwaﬁ | dehlelcdsl SAlfed 9red & ol &
Za*magaﬁmmﬁvao‘rma’r&é:
{mmiwaﬁﬁmﬁaﬁaﬁq\o‘r
Efér%ama‘rwﬁqlcﬁé?qc\édmﬂmﬁ?r
i&’rqﬁaﬁrqmqﬁwma@?ﬂﬂqﬁ

& e @ A R E afew A ¥ e

e TR o s e 0 ot SHT Al
e s geT va yfdardr gfada uar &

(<

\gaeT HS ITE T TRy TR STHTT T

a

U & &7 F W 2 gh)
| The plaintiff has stated at para-9 of the plaint

ithat“a-grfé:a'gaﬂwwﬁaﬁ?%
qumqﬂvﬁmaﬁ?ﬁﬂqﬁa*
qAST 3TET-37el9] dTel & qaoT I 100/- THAT

iﬁ;ﬁ?}m@m99/wﬁm+ 99/- 4T
lé‘r Fol U gy g gy STHT &I 3WiEd

TIAT & TSl H UF & &9 H (W@H Torger
aTer &GSl ol T TN F TR ST
P 99" g el U | Ify 9fdaEdy &

13
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gdeT 100 THATH 31T A QU g ar 3T
e gfdardy g gsT v gfaardr gfadr gy

& QST 3TeIaT-37eleT &1 Y§sil GEATIST T HSTH

R & gl & qEe § el
I oAfhe] TR ST & AEad e g
S & & Yaol EaRT Widardr Jos ua o7
gfdardy fadT ueT & AT & RIS SEardsl i

a1 ar fosures fear @ a1 TSEST | Money

lending Act, 1974 & Tﬂ‘éﬂfa'a? dRIRT ST

dlelaldg ¥Id (Automatic) Redeem §3ﬂ HTAT

ST A SR @ I FH 9¥ ey

F @ ol g gridel e
w1 A=l fsshr gifder & & a8 off
AR ¥ qES A ¥ S w o W
38 180/- ¥IT &1 AU gl foraeh vasr #
dR A gfdarer & O §UE & ¥ A

'qg‘l’ a‘ll

On conjoint reading of the above discussed
paragraphs of the plaint, it appears that the plaintitt

'is not himself sure about whether there had any

' mortgage was executed between the ancestors of the

plaintiff and the ancestors of the defendant Ist set

and 2nd set. The entire story about the mortgage

14
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.\\ as based on assumptions and

illusionary facts,

Continued.
he entire facts about mortgage are based on

“ought” not “js”. Further, the plaintiff by clever

ndlaitmg to dispel about any mortgage deed has

|
| stated that valuation of the mortgage would be less
|
I

than Rs. 100/, plaintiff here also not sure about the
; Valuation Moreover, plaintiff has not stated when

' the mortgage was executed if any; he is not himself

'defendant is in possession of the suit land and

' plaintiff has deliberately filed the present suit for

|
' redemption of oral mortgage with a contention that

| once a mortgagee always a mortgagee™ though he

|

|

l

|

l

|

! ' sure about the mortgage. It is admitted fact that the
| .

|

hunqeh‘ has not sure about when the mortgage deed
W as executed, he is filing the present suit on the
_ @ lllusmnary facts only.

f Moreover, the entire averments in the plaint
which constitute the cause of action is based on

i assumptions not the real facts. F urther, plaintiff has

tued to make the cause of action by sending the

Icgal notices against the defendants.

Upon considering the averments made in the

—— e AT N

1 plaint are taken in entirety, in conjunction with the

| documentb relied upon does not disclose any cause

! ' of action in favour of the Plaintiffs.

I.' | Therefore, considering the averments ip the
I: ' plaint and the bundle of facts stated in the plaint, I
| am of the opinion that by clever drafting the
plamtn‘i has failed to disclose the cause of action.

| Considering the decisions of Hon’ble Supreme

15




Continued. ‘

' Court in the case of T. Arivandandam (supra) and '.

' others, as stated above, and plaint failed to disclosc
!

1 the cause of action, the plaint is required to be
‘i. rejected in exercise of powers under Order VII Rule

E
|
|
|
'.

| |
Ll 11 of the CPC. \

Considering the aforesaid facts and in the

interest of justice, present petition of defendant is ‘!‘

allowed, accordingly, Plaint is hereby rejected

n
|
|
\ under Order VII Rule 7 (a) of CPC.
|
|
’s
!
|
‘s

l
|
Office Clerk is directed to consign the record to 'l
)
a

the record room as per rules. Rarabl
Rk 3 V 03| 2>

Munsitt-
Bhojpur at Arrah |
|
'u
|

|
1 |
| |
|
l
1
'.
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