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vo R]SFNM ov

s!fP           VF SFDGF VFZM5L WL G[UMlXI[A, .g:8|]D[g8 V[S8v!((!sH[G[ ;UJ0TF\ BFTZ

CJ[  5KL  cV[S8c  TZLS[  ;\AMWG SZJFDF\  VFJ[,  K[PfGL S,Dv!#( C[9/  lX1FF5F+

U]GFGM ;FDGM SZL ZC[, K[P            

OZLIFN51FGF  S[;GL  8]\SDF\  CSLST V[JL  K[  S[4VF  SFD[  D]/  OZLIFNL  T[  S\5GL

V[S8v!)5& C[9/ GM\WFI[, 5|F.J[8 ,LDL8[0 S\5GL K[P OZLIFNL S\5GL S[DLS<;GM W\WM

SZ[  K[  VG[  5LP;LP.PA[:0  V[0lD1FRZ4A],JFS"  O,M  V[DP5LP;LP4  A],JFS"  O,M

V[,P5LP;LP4 PCE WR 517, PCE SR 521, Sodium Gluconate ;%,FIG]\ SFDSFH

56 SZ[ K[P D]/ OZLIFNL S\5GL JTL  OZLIFNGL SFI"JFCL ;F~\ CF,GF OZLIFNLG[  AM0"

ZLhM<I]XG wJFZF VlWSFZ VF5[, K[P VF SFDGF VFZM5L G\P! S\5GL VG[ VFZM5L G\PZ S\

5GLGF   5|M5ZF.8Z  lGCLZ  XFC  56 S[lDS<;G[  ,UTM  W\WM  SZ[  K[P   VFD4  51FSFZM

JrR[ W\WFSLI jIJCFZM RF,TF CTFP VF SFDGF VFZM5L 5ZR[h VM0"Z wJFZF OZLIFNL

5F;[YL  HMAJS"  T[DH  S[DLS<;GF  D8LZLI,  BZLNJFDF\  VFJ[  K[P

VFZM5LV[ V,UvV,U 5ZR[h VM0"Z wJFZF OZLIFNL 5F;[YL PCE WR 517, PCE SR

521,  Sodium  Gluconate  HMAJS"  5LP;LP.P  A[:0  V[0lD1FRZ4  A],JFS"  O,M

V[DP5LP;LP4 A],JFS" O,M V[,P5LP;LP H[JF S[lDS<;GM VM0"Z VF5[ T[D OZLIFNL DF, ;

%,FI SZTF  CTFP   OZLIFNL  wJFZF  H[DvH[D D8LZLI, ;%,FI SZJFDF\  VFJ[  T[D  T[D

VFZM5L 8]S0[v8]S0[ 5[D[g8 SZTF CTF 5Z\T] K[<,F 36F ;DIYL  Z[uI],Z 5[D[g8 VFJT]\ G

CMJFYL  VG[ ,[6L ZSD ~FP!#4Z$4ZZ&sV\S[ ~l5IF T[Z ,FB RMJL; CHFZ A;M KjJL;

5]ZFfGL Y. UI[, CMJFYL  OZLIFNLV[ 5[D[g8GL DF\U6L SZTF\ VFZM5L G\PZ GFV[ ;CL SZL

R[S G\P*(Z*5_4 TFP!$v_ZvZ_ZZ GF ZMHGM ~FP!#4Z$4ZZ&qvsV\S[ ~l5IF T[Z ,FB

RMJL; CHFZ A;M KjJL; 5]ZFfGM 4 IX A[\S4 KTZ5]Z XFBF4GJL lN<CLGF V[SFpg8

5[ GF SZ\8 V[SFpg8G\P__($&#*_____$#_ JF/M  VFZM5L G\P! GF GFDJF/M R[S

VFZM5L G\PZ GFV[ ,BL VF5[, VG[ T[ R[S :JLSFZF. HJFGM EZM;M VF5[,P tIFZAFN
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OZLIFNLV[  ;NZ  R[S  TFP_$v_5vZZ  GF  ZMH  WL  SF,]5]Z  SMDPSMPVMPA[\S  JF0H

XFBF4VDNFJFNGF BFTF G\P_!!#&_____5 DF EZTF\ ;NZ R[S  TFP_5v_5vZ_ZZ

GF ZMH ccO\0 .G;OLXLIg8ccGF SFZ6[ J6R]SJFI[ 5ZT OZ[,P H[ V\U[  VFZM5LG[ HF6

SZJF KTF\ VFZM5LV[ SM. ;\TMQFSFZS HJFA VF5[, GCLP H[YL OZLIFNLV[  lJPJSL,zL

DFZOT[  TFP_)v_5vZ_ZZ GF ZMH VFZM5LGF ;FRF VG[ BZF ;ZGFD[  ZHLP5MPV[0LPYL

l0DFg0 GMl8; DMS,FJ[,P  H[ GMl8; VFZM5L G\P! G[ TFP!Zv_5vZZ GFZMH AHL UI[,

HIFZ[ VFZM5L G\PZ G[ JUZ AH[ 5ZT VFJ[,P tIFZAFN 56 VFZM5LV[ 5ZT OZ[,F R[SGF\

GF6F\ R]SJL VF5JF SM. THJLH  SZ[, GCLP

VFD4 VFZM5LV[  5ZT OZ[,F R[SGF\  OZLIFNLGF SFIN[;ZGF AFSL ,[6F\GL ZSD

R]SJL VF5[, G CM. H[YL OZLIFNLV[ V[S8v!((!GL S,Dv !#( C[9/ CF,GL  OZLIFN

VFZM5L ;FD[ NFB, SZ[, K[P 

sZf ;NZ  SFD[  VFZM5LVM  lJZ]wW  U]GFG]\  ;\7FG  ,LWF  AFN  ;NZ  S[;GF

SFD[  ;Dg;  .:I]  SZJFDF\  VFJ[,  VG[  VFZM5LG[  ;Dg;GL  AHJ6L  YTF  ;NZ

VNF,T  ;D1F  CFHZ  YTF\  DFZF  5}ZMUFDL  lJPV[0LPRLO  D[8=M  5M,L8G

D[HL:8=[8 ;FC[AzLGFVMV[ VFZM5LG[ lS|P5|MP SM0GL S,DvZ_* VgI[ OZLIFNGF SFU/MGL

GS, lJGF D]<I[  5]ZL  5F0[,P  tIFZAFN lS|P  5|MPSM0GL S,DvZ5! D]HA VFZM5L G\PZ

GFGL %,L  VF\Sv_& YL GM\WJFDF VFJ[, ;AA4 VFZM5LV[ VF1F[5I]ST U]GFGM .gSFZ

SZTF\ VFZM5L lJ~wW ;NZ S[;GL .g;FOL SFI"JFCL VFU/ R,FJJFDF\ VFJ[, K[P

sVFZM5L G\PZ GFVMG[ CJ[ 5KL VG]S]/TF ;F~ ccVFZM5LccTZLS[ ;\AMW[, K[Pf

s#f JW]DF\4 ARFJ51FG[ DF{lBS T[DH ,[lBT 5]ZFJM ZH] SZJFGL jIFHAL VG[ 5]ZTL

TS D/L ZC[  VG[ CF,GM S[; ;Dg; 8=FI[A, 5wWlTYL R,FJJFG]\  JFHAL VG[ IMuI

H6FTF\ DFZF 5}ZMUFDL lJPV[0LPRLO D[8=MPD[HLP ;FC[AzLGFVM wJFZF CF,GM S[; ;Dg;

8=FI[A, 5wWlTYL R,FJJFGM C]SD VF\Sv_! ,UT SZJFDF\ VFJ[, K[P

s$f OZLIFN51FGF  TZOYL  5MTFGM  S[;  5]ZJFZ  SZJF  GLR[  D]HAGF  N:TFJ[HL  TYF

DF{lBS 5]ZFJF Z[S0" 5Z ,FJJFDF\ VFJ[, K[P 
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voo DF{lBS 5]ZFJM oov

;FPG\P GFD VF\S

! OZLIFNL zL  lXJD  VwIFZ]  sVMYMZF.h0  lZ5|[hg8[8LJ

l+XF :5[xIF,L8L S[lDS<; 5|FP,LPfGFVMG]\ ;ZT5F;G]\ ;MU\NGFD]\

 _#

 voo N:TFJ[HL 5]ZFJM ov

 VPG\P lJUT VF\S

! CF,GF OZLIFNLG[ VlWSFZ VF5T]\ OZLIFNL S\5GLG]\ ZLhM<I]XG _*

Z OZLIFNJF/M TSZFZL R[S V;, _(

# OZLIFNJF/F R[SGM ZL8G"D[DM _)

$ l0DFg0 GMl8;GL VMlO;SM5L !_4!!

5 GMl8; ZHLPV[0LPSIF"GL 5CM\RMsS],vZf !Z4!#

& .lg0IG 5M:8GM 8=[S lZ5M8" !$4!5

* VFZM5LGF BFTFGM pTFZM !& 

VF l;JFI JW] SM. ,[lBTqDF{lBS 5]ZFJM OZLIFN51F TZO[ ZH] YI[, GYLP T[DH

JW] SM. 5]ZFJF ZH] SZJF DF\UTF G CMJFG]\ S,MhL\U  5]Z;L;YL HFC[Z SZJFDF\ VFJ[, K[P 

s5fP VF SFD[  OZLIFN51F[  ;ZT5F;G]\  ;MU\NGFD]\  TYF  p5ZMST 5]ZFJF  ZH]  SIF"  AFN

ARFJ51FG[ OZLIFNLGL p,8T5F; DF8[ 5]ZTL VG[ jIFHAL TSM VF5JFDF\ VFJ[, CMJF

KTF\  ARFJ51F[  OZLIFNLGL  p,8T5F;    SZ[,  GYL  VG[  ;TT56[  VlGIlDT  ZCL

U[ZCFHZ  ZC[,F  K[P  H[YL  OZLIFN51FGL  VZHL  VgJI[  Z[S0"  p5ZGL  CSLSTM  wIFG[  ,.

VFZM5LGM  OZLIFNLGL  p,8T5F;GM  CSS A\W SZJFGM  VF\Sv!*  C[9/ C]SD  SZJFDF\

VFJ[,  K[P  tIFZAFN  VFZM5L51F[  V+[GL  VNF,TGF  C]SDG[  ;1FD  VMYMZL8L  ;D1F

50SFZJFDF\  VFJ[, GYLP T[DH  VF\Sv!) C[9/ C]SD SZL VFZM5LGM V[OPV[;PGM CSS

A\W SZJFDF\ VFJ[, K[P  VFZM5L51FG[ 5MTFGM ARFJ ZH] SZJF 5]ZTL VG[ jIFHAL TS

D/[, CMJF KTF\  ;TT lGlQS|I ZC[,F K[P VFZM5L51FG[ 5]ZTL VG[ jIFHAL TSM D/[,
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CMJF KTF\ 5MTFGF ARFJDF\ SM. H ,[lBTqDF{lBS 5]ZFJM ZH] SZJFDF\ VFJ[, GYLP 

s&f OZLIFN TYF Z[S0"  p5Z VFJ[, 5]ZFJFGF 5ZL5|[1IDF\  ;NZ S[;GM gIFILS V\T VF6JF

DFZL ;D1F GLR[ D]HAGF D]N'F p5l:YT YFI K[P 

             D]N'F 

s!f X]\  OZLIFN  51F  lGoX\S56[  5Z  5]ZJFZ  SZ[  K[  S[4  VF  SFDGF  VFZM5L

5F;[YL ,[6L GLS/TL ZSDGL p3ZF6L SZTF4 VFZM5LV[  ;CL SZL ,BL VF5[,

OZLIFNJF/M  R[S OZLIFNLV[  A[\SDF\  HDF  SZFJTF  J6R]SJFI[, 5ZT  OZTF

OZLIFNLV[  VFZM5LG[  lJPJSL,zL DFZOT[  V[S8GL  S,Dv!#(sALf  D]HAGL

GM8L;  ;DI  DIF"NFDF\  VF5[,P  VFD4GM8L;  DMS,FJ[,  CMJFKTF\4

VFZM5LV[ R[SGL SFIN[;ZGL ,[6L ZSD OZLIFNLG[ G R]SJL VF5L4  VF SFDGF

VFZM5LV[ V[S8v!((!GL S,D v!#( D]HAGM lX1FF5F+ U]gCM SZ[, K[Pm     

sZf X]\] C]SD m

s*f p5ZMST D]N'FGF DFZF lG6"I GLR[ D]HA K[P

s!f  CSFZDF\

sZf VFBZL C]SD D]HAP

s(f VF  SFD[  OZLIFN51FGF  lJPJSL,zLGL  DF{BLS  N,L,M  ;F\E/JFD\F  VFJ[,  K[P

HIFZ[ VFZM5L51F TZO[  N,L,M SZJF DF8[  NZSFZ ,LW[, GYL S[ CFHZ ZC[,F GYLP   

 qq SFZ6M qq

D]N'F G\P! ov

s)fP VFZM5L ;FD[GM VF1F[l5T U]GM ;FlAT SZJF DF8[ VF SFD[ OZLIFNLV[ G[UMlXI[A,

.g:8|]D[g8  V[S8v!((!  GF  VFJxIS  TtJM  ;FlAT  SZJFGF  ZC[  K[P

G[UMlXI[A, .g:8|]D[g8 V[S8GL S,Dv!#( GF GLR[ D]HAGF VFJxIS TtJM 5]ZJFZ

SZJFGL HJFANFZL OZLIFNLGF lXZ[ ZC[,L K[P
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!P VFZM5LV[  5MTFGF  wJFZF  lGEFJJFDF\  VFJTF  BFTFDF\YL  GF6F\  R}SJJF  

OZLIFNLG[ R[S VF5[,P

ZP VFZM5LV[ OZLIFNLG[ VFJM R[S ;DU| VYJF V\XTo N[J]\ VYJF HJFANFZL VNF

SZJF DF8[ VF5[, CTMP

#P R[S H[  TFZLB[  ,B[, CTM  T[  TFZLBYL R[SG[  lGIT ;DIDIF"NFDF\  ZH]  SZJFDF\

VFJ[, CTMP 

$P R[S VFZM5LGF BFTFDF\ V5}ZTF E\0M/G[ SFZ6[ 5ZT YI[,MP

5P R[S 5ZT YIFGL DFlCTL D?IF AFN OZLIFNLV[ #_ lNJ;GL ;DIDIF"NFDF\ GF6F\

GL DFU6L SZTL ,[lBT GM8L; R[S ,BGFZsVFZM5LfG[ DMS,[, CTLP

&P VFZM5LG[  VFJL  ,[lBT  GM8L;  D/L  UI[,  CMJF  KTF\  R[SGF  GF6F\  !5

lNJ;GL ;DIDIF"NFDF\ R}SJL VF5[,F GYLP

s)P!fP VF  SFD[  Z[S0"  p5Z  ZH]  ;DU|  5]ZFJFG]\  D}<IF\SG  SZTF\  VUFp  WL

G[UMlXI[A, .g:8|]D[g8 V[S8GL S,Dv!!( VG[ !#) VgJI[ VNF,T[ S[8,FS

VG]DFGM SZJFGF CMI K[P HM V[SJFZ V[J]\ 5]ZJFZ YFI S[ VFZM5LV[ OZLIFNLG[ R[S

VF5[, CTM TM T[ VG];\WFG[ VNF,T[ S[8,FS VG]DFG SZJFGF ZC[ K[P HMS[ VF

VG]DFGM lG6F"IS 5]ZFJM GYL 5Z\T]  T[JF VG]DFGM IMuI VG[ jIFHAL 5]ZFJF

TYF B],F;FYL B\0G SZL XSFIP JW]DF\ ;NZ SFINFSLI VG]DFGMG]\ B\0G SZJF

VFZM5LV[ ;MU\N p5Z H]AFGL VF5JL H HM.V[ V[JM SFINFGM SM.  lGID GYL

5Z\T]  ;\ElJTTFGF\  5|FA<I  sl5|5Mg0Zg;  VMO  5|MA[lAl,8LfYSL  T[DH

OZLIFNLGL p,8 T5F; T[DH Z[S0" p5ZGF 5]ZFJF p5ZYL VG]DFGMG]\ B\0G SZL

XS[ K[P

s)PZfPVF  TASS[  G[UMlXI[A,  .g:8|]D[g8  V[S8GL  S,Dv!!(  TYF  !#)  GL

HMUJF.VM wIFG[ ,[JL H~ZL K[P   

118.Presumptions  as  to  negotiable

instruments. Until the contrary is proved, the following
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presumptions shall be made:

(a)  of  consideration. that  every  negotiable

instrument  was  made  or  drawn  for  consideration,  and

that every such instrument, when it has been accepted,

indorsed,  negotiated  or  transferred,  was  accepted,

indorsed, negotiated or transferred for consideration;

(b) as  to  date.that  every  negotiable  instrument

bearing a date was made or drawn on such date; 

(c) as to time of acceptance.that every accepted

bill of exchange was accepted within a reasonable time

after its date and before its maturity; 

(d) as to time of transfer.that every transfer of a

negotiable instrument was made before its maturity; (e)

as to order of indorsements. that the indorsements

appearing upon a  negotiable  instrument  were  made in

the order in which they appear thereon;

(f)  as to stamp.that a lost promissory note, bill of

exchange or cheque was duly stamped;

(g) that holder is a holder in due course.that

the holder of a negotiable instrument is a holder in due

course:  Provided  that,  where  the  instrument  has  been

obtained  from its  lawful  owner,  or  from any person  in

lawful custody thereof, by means of an offence or fraud,

or has been obtained from the maker or acceptor thereof

by  means  of  an  offence  or  fraud,  or  for  unlawful

consideration, the burden of proving that the holder is a

holder in due course lies upon him. 

139. Presumption in favour of holder.It shall be

presumed, unless the contrary is proved, that the holder

of a cheque received the cheque, of the nature referred

to in section 138, for the discharge, in whole or in part, of
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any debt or other liability.

s!_f VF SFD[ OZLIFNLV[ 5MTFGM S[; 5]ZJFZ SZJF DF8[ ;ZT5F;G]\ ;MU\NGFD]\ ZH] SZ[, K[P H[DF\

OZLIFNL OZLIFN CSLSTG[ J/UL ZC[, K[P OZLIFNGL CSLSTG]\  p5ZMST J6"G SZJFDF\

VFJ[, CMI4 V+[  ;NZ CSLSTM[G[  OZLYL  NMCZFJJFDF\  VFJ[, GYLP  CF,GF S[;DF\  ZH}

5]ZFJFG\] D}<IF\SG SZJFDF\ VFJ[ TM4 OZLIFNJF/M R[S4 OZLIFNJF/F R[SGM  V;, ZL8G"

D[DM  TYF  VFZM5LG[  VF5[, l0DFg0  GMl8;GL  :Y/5|T  ZH]  SZ[,  K[P T[  wIFG[  ,[TF\4

OZLIFNJF/ R[S ;DIDIF"NFDF\  ZH} YI[, K[ T[DH   ;NZ R[S J6R]SJFI[ 5ZT OZ[, K[P

H[GL  V[S8GL  S,Dv!#(sALf  D]HAGL  :8[rI]8ZL  GMl8;  OZLIFNLV[  5MTFGF

lJPJSL,zL  DFZOT[  VFZM5LGF  ;ZGFD[  5M:8  DFZOT[  ;DI  DIF"NFDF\  DMS,FJ[,  K[P

H[ GMl8; VFZM5LG[ AHL UI[,P VFD4:8[rI]8ZL l5lZI0 lNGv!5 5}6" YI[, CMJF KTF\4

VFZM5LV[ OZLIFNLGL SFIN[;ZGL ,[6L ZSD R]SJL VF5[, G CMI CF,GL OZLIFN  NFB,

SZJFDF\  VFJ[,  K[P  CF,GL  OZLIFNDF\  V[S8v!((!  GL  S,Dv!#(  TYF  !$Z

VgJI[  :8[rI]8ZL  HMUJF.VMG]\  5F,G YI[, K[P  T[DH ;DI DIF"NFDF\  NFB, SZJFDF\

VFJ[, K[P 

TSZFZL  R[S VFZM5LV[  VF5[, CMJFGL  CSLST OZLIFN51F[  5]ZJFZ  SZ[,  K[  TYF

TSZFZL R[S VFZM5LGF BFTFGF CMJFGL VG[ R[SDF\ VFZM5LGL ;CL CMJFGL CSLST :JLS'T

CSLST  K[P  H[YL4  OZLIFNLV[  "   "Execution of Cheque   5]ZJFZ  SZ[,  K[P  H[YL4

V[S8v!((! GL S,Dv!#) C[9/G\] l5|hd%XG OZLIFNLGL TZO[6DF\ SZJFG\] ZC[ K[P 

CJ[ V[ GSSL SZJFG]\ ZC[ K[ S[4 VF SFDGF VFZM5L V[S8v !((! GL S,Dv!#)

C[9/GF OZLIFNLGL TZO[6GF\ VG]DFGMG]\  B\0G SZJFDF\ ;O/ ZC[, K[ S[  S[D m 

V[S8v!((! GL S,Dv!#) C[9/GF :8[rI]8ZL l5|hd%XGG]\ B\0G VFZM5L S.

VG[  S[8,L  ZLT[  SZL  XS[  T[  AFAT[  GLR[  D]HAGL  SFINFSLI  5lZl:YlTG[  wIFG[  ,[JL

VUtIGL K[P

VF  TASS[  GFDP;]l5|D  SM8"GF\     Kumar Exports Vs Sharma
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,2008(0) -  42685 Carpets AIJEL SC GF R]SFNFGF 5[ZFv!! G[ V+[ wIFG[ ,[JM

VUtIGM K[P   

11. The use of the phrase "until the contrary is proved" in
Section 118 of the Act and use of the words "unless the
contrary is  proved" in  Section 139 of  the Act  read with
definitions of "may presume" and "shall presume" as given
in Section 4 of the Evidence Act, makes it at once clear
that presumptions to be raised under both the provisions
are rebuttable. When a presumption is rebuttable,  it only
points out that the party on whom lies the duty of going
forward with evidence,  on the fact presumed and when
that  party  has  produced  evidence fairly  and reasonably
tending to show that the real fact is not as presumed, the
purpose of the presumption is over. The accused in a trial
under  Section  138  of  the  Act  has  two  options.  He  can
either show that consideration and debt did not exist or
that  under the particular  circumstances of  the case the
non-existence  of  consideration  and  debt  is  so  probable
that  a  prudent  man  ought  to  suppose  that  no
consideration  and  debt  existed.  To  rebut  the  statutory
presumptions  an  accused  is  not  expected  to  prove  his
defence beyond reasonable doubt as is expected of  the
complainant in a criminal trial. The accused may adduce
direct evidence to prove that the note in question was not
supported by consideration and that there was no debt or
liability to be discharged by him. However, the court need
not insist in every case that the accused should disprove
the non-existence of  consideration  and  debt  by  leading
direct  evidence  because  the  existence  of  negative
evidence  is  neither  possible  nor  contemplated.  At  the
same time, it is clear that bare denial of the passing of the
consideration and existence of debt, apparently would not
serve  the  purpose  of  the  accused.  Something  which  is
probable  has  to  be  brought  on  record  for  getting  the
burden of proof shifted to the complainant.  To disprove
the  presumptions,  the  accused  should  bring  on
record  such  facts  and  circumstances,  upon
consideration of which, the court may either believe
that  the  consideration  and  debt  did  not  exist  or
their non-existence was so probable that a prudent
man would under the circumstances of the case, act
upon the plea that they did not exist. Apart from
adducing direct evidence to prove that the note in
question  was  not  supported  by  consideration  or
that he had not incurred any debt or liability, the
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accused may also rely upon circumstantial evidence
and  if  the  circumstances  so  relied  upon  are
compelling, the burden may likewise shift again on
to the complainant. The accused may also  rely  upon
presumptions  of  fact,  for  instance,  those  mentioned  in
Section 114 of the Evidence Act to rebut the presumptions
arising  under  Sections  118  and  139  of  the  Act.  The
accused has also an option to prove the non-existence of
consideration  and  debt  or  liability  either  by  letting  in
evidence or in some clear and exceptional cases, from the
case set out by the complainant, that is, the averments in
the complaint, the case set out in the statutory notice and
evidence  adduced  by  the  complainant  during  the  trial.
Once such rebuttal evidence is adduced. and accepted by
the court,  having regard to all  the circumstances of  the
case and the preponderance of probabilities, the evidential
burden shifts back to the complainant and, thereafter, the
presumptions under Sections 118 and 139 of the Act will
not again come to the complainant's rescue.
p5ZMST  SFINFSLI  5lZl:YlTG[  wIFG[  ,[TF\4  ;FDFgI  jIlST   DFGJFG[

5|[ZFI T[JM cc5|MA[A, l0O[g;cc VFZM5L Z[S0" p5Z ZH] 5]ZFJF YSL V[8,[ S[ cc;\ElJTTFGF

5|FA<Icc  YSL  VYJF  TM  5]ZFJM  ZH]  SZL  V[S8v!((!  GL  S,Dv!#)  C[9/GF\

VG]DFGMG]\ B\0G SZL XS[ K[P 

s!!f VF SFD[ Z[S0" 5ZGL ;DU| CSLSTM wIFG[ ,[TF\4 VFZM5L51F[ OZLIFNLGL OZLIFN CSLSTGM

DF+ .gSFZ SZ[, K[ T[ l;JFI SM.56 :5Q8 ARFJ ,LW[, GYL T[D KTF\4 VF SFD[ Z[S0"

p5ZGF p5l:YT 5]ZFJF VG[ CSLSTMG]\ D]<IF\SG SZJFDF\ VFJ[ TM4 ;F{ 5|YD VF SFDGF

VFZM5LV[  %,L  GM\WTF  ;DI[4  S[;GL  ;DU|  8=FI,  NZdIFG  OZLIFNJF/F  R[SDF\

5MTFGL ;CL AFAT[ SM. :5Q8 TSZFZ ,LW[, GYL S[ VFJL CSLSTG[ 5]ZJFZ SZ[, GYLP

H[YL  VFZM5LV[  5MTFGL  ;CL  SZL  CF,GF  OZLIFNJF/F  R[S  OZLIFNLG[  VF5[,  CMJFG]\

DFGJFG[ SFZ6 ZC[ K[P VFD4 OZLIFNJF/F lJJFNLT R[S VgJI[ HIF\  ;]WL lJ~wWGL

CSLST 5]ZJFZ SZJFDF\ G VFJ[ tIF\ ;]WL R[SGL TDFD CSLSTM ;FRL VG[ BZL CMJFG]\

VG]DFG SZJFG\\] ZC[ K[P JW]DF\ V[S8GL S,Dv!!( ;FY[ J\RF6[ ,[TF S,Dv!#) GF

VG]DFGM D]HA lJJFNLT R[S VFZM5LV[ SM. N[JFGL 5]6" S[ V\XT o R]SJ6L ;F~ VYJF

TM VgI SM. HJFANFZL VNF SZJF ;F~ VF5[, CX[ T[J]\ VG]DFG SZJFG]\ ZC[ K[P V,AT
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VF VG]DFGM B\0GFtDS K[P 5Z\T] HIF\ ;]WL VFJF VG]DFGMG]\ VFZM5L51F wjFFZF B\0G

SZJFDF\  G VFJ[  tIF\  ;]WL VF SFG]GL VG]DFGM OZLIFNLGL TZO[6DF\  VG[ VFZM5LGL

lJ~wWDF\  Vl:TtJDF\  ZC[  K[P  JW]DF\ SFG]GL  VG]DFGMG\]  B\0G VFZM5L51F  OZLIFNLGL

p,8  T5F;  wjFFZF4  5MT[  SM.  ,[lBT  S[  DF{lBS  5]ZFJM  ZH]  SZLG[  VYJF  TM

OZLIFN51F[ 5MTFGF S[;GF ;DY"GDF\ ZH] ZFB[, Z[S0" p5ZGF p5,aW 5]ZFJFDF\ ;\ElJT

X\SF pt5gG SZLG[ 56 VG]DFGMG]\ B\0G SZL XS[ K[P 5Z\T] VF SFD[ Z[S0" VFWFZ[ HMTF

VFZM5L51F wJFZF T[DGL lJ~wWGF VG]DFGMG]\  B\0G SZJF DF8[  SM. H ;lS|I 5|ItGM

SZ[, GYLP 

s!!P!fP JW]DF\45|FYlDS  TASS[  H  VF  SFD[  OZLIFN51F  wJFZF  ;ZT5F;G]\

;MU\NGFD]\ ZH] ZFbIF AFN VFZM5L51F[ OZLIFNLGL  p,8 T5F;   SZJFDF\ VFJ[, GYLP

T[DH OZLIFNLGL  ;ZT5F; T/[ p,8T5F;  SZJF DF8[ VFZM5L51FG[ 5]ZTL VG[ jIFHAL

TSM VF5JFDF\ VFjIF AFN 56 VFZM5L51F[  OZLIFNLGL p,8 T5F;  SZ[, G CMI4 H[YL

VFZM5LGM  OZLIFNLGL  p,8  T5F;GM  CS  A\W  SZJFDF\  VFJ[,  K[PtIFZAFN   56

VFZM5L51F[  V+[GL  SM8"GF  C]SDG[  ;1FD  VMYMlZ8L  ;D1F  50SFZ[,  GYLP  VFD4

OZLIFNLGL p,8 T5F; wjFFZF  5MTFGM ARFJ ZH]  SZJFGL 56 VFZM5L wjFFZF  NZSFZ

,[JFDF\ VFJ[, GYLP  tIFZAFN V\lTD TS :J~5[  N,L, SZJFGL 56 NZSFZ ,LW[,

GYLP  H[YL  CF,G]\  SFD  5]ZFJFSLI  D]<IF\SG  VFWFZ[  U]6NMQF  p5Z  VFBZL  9ZFJ

DF8[ ZFBJFDF\ VFJ[, K[P  

VFZM5LG[  T[VMGL  ;FD[  CF,GM  S[;  GFDNFZ  SM8"  5[g0L\U  K[  T[  HF6DF\

K[ T[D KTF\ S[;GL SFI"JFCL DF8[ CFHZ ZC[, GYLP R[S ZL8G"GF S[;MGM SM8M"DF\ B]A H

EZFJM K[P HM S[;GF NZ[S TASS[ VFZM5LG[ 5S0 JMZ\8 .:I] SZL CFHZ ZBFJJF 5|ItGM

SZJFDF\  VFJ[  TM  R[SGF S[;MGM  lGSF,  SZJFG]  SFD  B]A  H  D]xS[,  AGL  ZC[P

VFZM5LG[ T[VMGL ;FD[ S[;GL SFI"JFCL SM8"DF\ RF,L ZC[, CMJFG] HF6DF\ K[ T[D KTF\

CFHZ G ZCL S[;GL SFI"JFCL lJ,\ALT SZJFGF .ZFNFYL CFHZ ZC[, G CMJFG] VFZM5LGF

JT"G p5ZYL H6F. VFJ[ K[P SFINM HFU'T jIlSTG[ DNN SZ[ K[P VFD4 VFZM5L T[VMGL
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;FD[GF S[;DF\ SM. ARFJ ZH] SZJF DFUTF GYL T[J] VG]DFG SZL XSFIP

s!!PZf VF SFD[  ;DU|  8=FI, NZdIFG ARFJ51F[  OZLIFNLV[  ZH]  SZ[, p5ZMST

J6"jIF D]HAGF N:TFJ[HL 5]ZFJF ;\NE"[ SM. :5Q8 TSZFZ ,LW[, GYL S[ OZLIFN51F[ ZH]

SZ[, N:TFJ[HMDF\ H6FJ[, CSLSTMYL lJ~wWGL CSLST Z[S0" p5Z ,FJJF DF8[ SM. 5|ItG

;]wWF SZ[, G CM.4 H[YL VF N:TFJ[H VG[ T[DF\ GM\W[, CSLSTM GCL\ DFGJFG[ SM. :5Q8

VG[ JFHAL   SFZ6M p5l:YT Z[S0"DF\  H6F. VFJTF GYLP VF SFD[ OZLIFNJF/M R[S

0L;VMGZ  YIF  AFN  OZLIFNL  wjFFZF  SFIN[;ZGL  GM8L;  VFZM5LGF  ;FRF

VG[ BZF ;ZGFD[ DMS,JFDF\  VFJ[, K[  VG[ T[  GM8L;GL VFZM5LG[ AHJ6L YI[, K[P

VFZM5L51F[ R[S ZL8"GGL GM8L; AH[, GYL T[ V\U[ SM. TSZFZ ,LW[, GYL S[ SM. ARFJ

ZH] SZ[, GYL S[4 T[JL CSLSTYL lJ~wWGL CSLST ;FlAT SZJF SM. 5|ItG SZ[, GYLP

Z[S0"  wIFG[ ,[TF  VFZM5LV[  OZLIFNJF/F  R[S  SFIN[;ZGF  N[JF  VYJF  TM  HJFANFZL

5[8[ VF5[, G CTF T[JM SM.56 :5Q8 ARFJ ,. T[ ARFJG[ VFZM5L51F[ Z[S0" p5Z 5]ZJFZ

SZJF DF8[ 5|ItG ;]wWF SZ[, GYLP VF SFD[ VFZM5LV[ DF+ 5MTFGL %,LDF\ U]gCM SZ[, G

CMJFGM  ARFJ  ,LW[,  K[  T[  l;JFI  VgI  SM.  :5Q8  ARFJ  ,LW[,  GYL  S[  VFJF

ARFJG[   5]ZJFZ  SZJF  DF8[  SM.  ;O/  5|ItG  SZ[,  GYLP  H[YL  ;DU|  Z[S0"  wIFG[

,[TF  ARFJ51F  5MTFGF  XLZ[  VFJ[, SFG]GL  VG]DFGMG]\  B\0G SZJF  SM. 56 HFTGF

5|ItG SZ[, G CMI4 ARFJ51FG[ SFG]GL VG]DFGMG]\ B\0G SZJF ;\5]6"56[ lGQO/ UI[,

CMJFG]\  Z[S0"  wIFG[  ,[TF :5Q856[ H6F. VFJ[  K[P  JW]DF\ VF SFD[  OZLIFN51F[  OZLIFN

CSLSTG[ ;DY"GSFZL ZH] SZ[, N:TFJ[HL 5]ZFJFYL lJ~wWGL SM. CSLST Z[S0" p5Z ,FJJF

VFZM5L51F[ 5|ItG SZ[, GYL S[  VFJF N:TFJ[HMG[  50SFZJFDF\  VFJ[, GYLP HIFZ[  VF

N:TFJ[HMG[  OZLIFNLGF ;ZT5F;GF ;MU\NGFDFYL ;DY"G D/[, CMI T[  ;\HMUMDF\  VF

N:TFJ[HM VG[ T[DF\ GM\W[, CSLSTMG[ GlC\ DFGJFG[ SM. H JFHAL SFZ6 p5l:YT Z[S0"DF\

H6F. VFJT] GYLP  

s!!P#f VF  SFD[  VUFp  RRF"  SIF"  D]HA  CF,GL  OZLIFN  NFB,  YIF  AFN

VFZM5L51F[ OZLIFNLGL p,8 T5F; SZJFGL 56 SM. NZSFZ ,LW[, GYL4 T[DH lJX[QF
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lGJ[NG DF8[  56 CFHZ ZC[,F GYL VG[ tIFZAFN  N,L,M DF8[  56 CFHZ ZC[,F GYLP

T[JF ;\HMUMDF\ VFZM5LV[4  OZLIFNLG[ OZLIFNJF/M R[S SFIN[;ZGF N[JFGL R]SJ6L ;F~

VF5[, CMJFGL  CSLST Z[S0"  p5ZYL  5]ZJFZ  Y. VFJ[  K[P  VF  SFDGF  VFZM5L  5MTFGF

BFTFGM  VG[  ;CLJF/M  R[S   OZLIFNL  5F;[  S[JL ZLT[  VFjIM  m  T[  V\U[GF  SM.  :5Q8

S[ jIFHAL B],F;M VFZM5LV[ SZ[, GYL S[ VFJF SM. B],F;FG[ Z[S0" p5Z 5|:YFl5T SZ[,

GYLP  JW]DF\  VFZM5L51F[  ;\ElJTTFGF  prR  U]6JtTFJF/F  SM.  ARFJYL  OZLIFNL

TZO[GF VG]DFGMG]\ B\0G YFI T[JL SM. CSLST Z[S0" p5Z 5]ZJFZ SZL XS[, GYLP VFD4

p5ZMST TDFD RRF"GF V\T[4 Z[S0" p5ZGL ;DU| CSLSTM wIFG[ ,[TF VFZM5L wJFZF DF+

VG[ DF+ V+[GL SM8" ;D1F GM\WJFDF\ VFJ[, %,LDF\ U]gCM SZ[, CMJFGM .gSFZ SZJFDF\

VFJ[, K[4 H[ VFZM5LG[ lGNM"QF ;FlAT SZJF DF8[ 5]ZT]\  CMJFG]\ SM.56 ;\HMUMDF\ DFGL

XSFI T[D GYLP  

s!ZfP VF  p5ZF\T4  OZLIFN51F[  V[S8v!((!GL  S,Dv!#(  VgJI[  VFZM5LG[  TS;LZJFG

9ZFJJF DF8[  H~ZL VFJxIS TtJM  lGoX\S56[  5]ZJFZ  SZ[,  K[P  T[DH VFZM5L  V[S8v

!((! GL  S,Dv!#) VgJI[GF\  VG]DFGG]\  B\0G SZJFDF\  lGQO/ lGJ0[,  K[P   VF

SFDGF VFZM5L  U[ZCFHZ ZC[, K[P  VFHZMH VFBZL  9ZFJGL  ;]GFJ6L DF8[  VF  SFDGF

VFZM5L  CFHZ ZC[, G CMI4 H[YL  OZLIFNLGF  lJPJSL,zLGL  CFHZLDF\  GFDNFZ U]HZFT

CF.SM8"GF SPECIAL CRIMINAL  APPLICATION  (QUASHING)  No.

9113 OF 2016 (ISHWARBHAI HIRABHAI CHUNARA & 1 V/S

STATE  OF  GUJARAT,  Dated  22.02.2017 GF  R]SFNFGF 5[ZF  G\P&  DF\

5|:YFl5T SZ[, lS|DLG, 5|M;LhZ SM0GL S,Dv#5# VgJI[GF l;wWF\TG[ wIFG[ ZFBL VF

S[;GM R]SFNM JW] lJ,\lAT SZJM plRT H6FTM G CMI4 H[YL  p5ZMST TDFD CSLSTM

GHZ  ;D1F  ZFBL  D]N'F  G\P !  GM  lG6"I cccCSFZDF\cc  VF5L D]N'F  G\PZ VgJI[  VFYL

GLR[ D]HAGM VFBZL C]SD SZJFDF\ VFJ[ K[P 
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        VFBZL C]SD 

s!f VF  SFDGF  VFZM5LG[  lS|DLG,  5|M;LhZ  SM0GL  S,DvZ55  sZfVgJI[  WL

G[UMXLI[A, .g:8]|D[g8  V[S8GL  S,Dv!#( D]HAGF  lX1FF5F+ U]gCFDF\  TS;LZJFG

9ZFJL !sV[SfJQF"GL ;FNL S[NGL ;HF SZJFGM C]SD SZJFDF\ VFJ[ K[P  

sZf VF  SFDGF  VFZM5LV[ lS|DLG,  5|M;LhZ  SM0GL  S,Dv#5*  VgJI[  VF  SFDGF

OZLIFNLG[ OZLIFNJF/F R[SGL S], ZSD ~FP!#4Z$4ZZ&qv sV\S[ ~l5IF T[Z ,FB RMJL;

CHFZ A;M KjJL; 5]ZFfGL ZSD  VF C]SD YI[YL lNGv#_ DF\ J/TZ 5[8[ R]SJL VF5JLP

JW]DF\4 HM VFZM5L OZLIFNLG[ J/TZGL ZSD R]SJJFDF\  lGQO/ HFI TM VFZM5LV[ JW]

#s+6fDF;GL  ;FNL S[NGL ;HF EMUJJFGL ZC[X[[P  

s#f VF SFDGF VFZM5L VFHZMH CFHZ ZC[, G CMI T[VMGL CFHZL ;]lGl`RT SZJF VFZM5L

lJ~wW WZ5S0 JMZ\8 .:I] SZJFGM C]SD SZJFDF\ VFJ[ K[P 

 C]SD  VFHZMH  TFP_$  YL4DFC[oV[l5|,4JQF"oZ_Z5  GF  ZMH  B]<,L  VNF,TDF\
JF\RL ;\E/FJL HFC[Z SIM"P 

TFZLBo_$v_$vZ_Z5                                         s;FCL,EF.  ZHFSEF. D],TFGLf
:Y/oVDNFJFNP       #$DF\ V[0LXG, RLO HI]0LxI, D[HL:8=[84

           VDNFJFN XC[Z4G[P.PV[S8GL SM8" G\PZ(
 (GJ01143)


