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Presumption in favour of holder.—It shall be presumed, unless

the contrary is proved, that the holder of a cheque received the cheque, of

the nature referred to in section 138, for the discharge, in whole or in

part, of any debt or other liability.
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20. Inchoate stamped instruments. Where one person signs and delivers
to another a paper stamped in accordance with the law relating to
negotiable instruments then in force in 1[India], and either wholly blank or
having written there on an incomplete negotiable instrument, he thereby
gives prima facie authority to the holder thereof to make or complete, as the
case may be, upon it a negotiable instrument, for any amount specified
therein and not exceeding the amount covered by the stamp. The person so
signing shall be liable upon such instrument, in the capacity in which he
signed the same, to any holder in due course for such amount; provided that
no person other than a holder in due course shall recover from the person
delivering the instrument anything in excess of the amount intended by him

to be paid thereunder.

AIH, SHH—20 VRAR ¥RUR SIY QUSaA Ael s3a siguel ud
ANUE 8, IR d vid delddiol] AlgsA RSl FUIGER] HAd
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SAH—¢ ol B [cIRH oUall ¥ ViAol &, d Aedld] Flardief
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118. Presumptions as to negotiable instruments. Until the contrary is
proved, the following presumptions shall be made:
(a) of consideration. that every negotiable instrument was made or drawn
for consideration, and that every such instrument, when it has been
accepted, indorsed, negotiated or transferred, was accepted, indorsed,
negotiated or transferred for consideration;
(b) as to date. that every negotiable instrument bearing a date was made
or drawn on such date;
(c) as to time of acceptance. that every accepted bill of exchange was
accepted within a reasonable time after its date and before its maturity;
(d) as to time of transfer. that every transfer of a negotiable instrument
was made before its maturity;
(e) as to order of indorsements. that the indorsements appearing upon a
negotiable instrument were made in the order in which they appear

thereon;
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(¢)

(f) as to stamp. that a lost promissory note, bill of exchange or cheque
was duly stamped;

(g) that holder is a holder in due course. that the holder of a negotiable
instrument is a holder in due course: Provided that, where the instrument
has been obtained from its lawful owner, or from any person in lawful
custody thereof, by means of an offence or fraud, or has been obtained
from the maker or acceptor thereof by means of an offence or fraud, or for
unlawful consideration, the burden of proving that the holder is a holder

in due course lies upon him.
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“9. ... Section 118 of the Act provides presumptions to be raised
until the contrary is proved (i) as to consideration, (ii) as to date of
instrument, (iii) as to time of acceptance, (iv) as to time of transfer, (v)
as to order of endorsements, (vi) as to appropriate stamp and (vii) as to
holder being a holder in due course. Section 139 of the Act provides that
it shall be presumed, unless the contrary is proved, that the holder of a

cheque received the cheque of the nature referred to in Section 138 for

the discharge, in whole or in part, or any debt or other liability. ...
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10. ...  Applying the definition of the word 'proved' in Section 3 of
the Evidence Act to the provisions of Sections 118 and 139 of the Act, it
becomes evident that in a trial under Section 138 of the Act a
presumption will have to be made that every negotiable instrument was
made or drawn for consideration and that it was executed for discharge
of debt or liability once the execution of negotiable instrument is either
proved or admitted. As soon as the complainant discharges the burden to
prove that the instrument, say a note, was executed by the accused, the
rules of presumptions under Sections 118 and 139 of the Act help him
shift the burden on the accused. The presumptions will live, exist and
survive and shall end only when the contrary is proved by the accused,
that is, the cheque was not issued for consideration and in discharge of
any debt or liability. A presumption is not in itself evidence, but only
makes a prima facie case for a party whose benefit it exists.
11. To rebut the statutory presumptions an accused is not
expected to prove his defence beyond reasonable doubt as is expected of
the complainant in a criminal trial. The accused may adduce direct
evidence to prove that the note in question was not supported by
consideration and that there was no debt or liability to be discharged by
him. However, the court need not insist in every case that the accused
should disprove the non-existence of consideration and debt by leading
direct evidence because the existence of negative evidence is neither
possible nor contemplated. At the same time, it is clear that bare denial of
the passing of the consideration and existence of debt, apparently would
not serve the purpose of the accused. Something which is probable has to
be brought on record for getting the burden of proof shifted to the
complainant. To disprove the presumptions, the accused should bring on
record such facts and circumstances, upon consideration of which, the
court may either believe that the consideration and debt did not exist or
their non-existence was so probable that a prudent man would under
the circumstances of the case, act upon the plea that they did not exist.
Apart from adducing direct evidence to prove that the note in
question was not supported by consideration or that he had not incurred

any debt or liability, the accused may also rely upon circumstantial
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(¢.q)

(€)

evidence and if the circumstances so relied upon are compelling, the
burden may likewise shift again on to the complainant. The accused may
also rely upon presumptions of fact, for instance, those mentioned in
Section 114 of the Evidence Act to rebut the presumptions arising under
Sections 118 and 139 of the Act. The accused has also an option to prove
the non-existence of consideration and debt or liability either by letting in
evidence or in some clear and exceptional cases, from the case set out by
the complainant, that is, the averments in the complaint, the case set out
in the statutory notice and evidence adduced by the complainant during
the trial. Once such rebuttal evidence is adduced and accepted by the
court, having regard to all the circumstances of the case and the
preponderance of probabilities, the evidential burden shifts back to the
complainant and, theredfter, the presumptions under Sections 118 and

139 of the Act will not again come to the complainant's rescue."
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2. KISHAN RAO V/s. SHANKARGODA, 2018 8 SCC 165
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4. M.S. NARAYANA MENON ALIAS MANI V/s. STATE
OF KERALA AND ANOTHER, 2006 6 SCC 39
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GWIsd YslerAl Usl RANGAPPA V/s. SHREE MOHAN §d

NN

clUall YSIE B, ¥ YSIEIHI WRAI—3 Hi 2ureul] ¥11dd 8 §,

23. We having noticed the ratio laid down by this Court in above
cases on Sections 118(a) and 139,we now summarise the
principles enumerated by this Court in following manner:-

(i) Once the execution of cheque is admitted Section 139 of the

Act mandates a presumption that the cheque was for the
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discharge of any debt or other liability.
(i) The presumption under Section 139 is a rebuttable
presumption and the onus is on the accused to raise the probable
defence. The standard of proof for rebutting the presumption is
that of preponderance of probabilities.

(iii) To rebut the presumption, it is open for the accused to rely

on evidence led by him or accused can also rely on the

materials submitted by the complainant in order to raise a

probable defence. Inference of preponderance of probabilities

can be drawn not only from the materials brought on record by
the parties but also by reference to the circumstances upon which
they rely.
(iv) That it is not necessary for the accused to come in the
witness box in support of his defence, Section 139 imposed an
evidentiary burden and not a persuasive burden.(v) It is not
necessary for the accused to come in the witness box to support
his defence.
qgHi GwRlsd Ysiel arrdTarvur [Q.34€lorivul. (Yul) lial Adi
IHi ol1H. SI1E 521Ad 8 5, sRUIEIRA Uldiol] AH1dSall "4 24]S osH"
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