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Suresh Ramanbhai Patel
Versus
State Of Gujarat
CRIMINAL MISC. APPLICATION No.5434 of 2017,
9. Considering the principle rendered in Daulat Ram’s case (supra), the law can be
summarised to the effect that there must be a complaint by the public servant whose
lawful order has not been complied with and such complaint must be in writing. The

provision of Section 195 Cr.P.C. are mandatory in nature and the non-comliance

there of would vitiate the prosecution and all other consequential orders. The Court

cannot assume cognizanceof the case without such complaint. In the absence of such a
complaint, the trial and coviction will be void ab initio being without jurisdiction.

10. Inthe present cases, apart from invocation of Sections 172 to 188 of IPC, offences

under other Sections of the Indian Penal code as also the Gujarat Police Act and Disaster
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Management Act have been invoked. The ‘test’ whether there is non-comliance of the
provision of Section 195 Cr.P.C. or not is whether the facts disclose ‘PRIMARILY’ and
‘essentially’ an offence for which a complaint of the ‘Court’ or of a ‘public servant’ is
required.

The provision of Section 195 Cr.P.C. cannot be ‘evaded’ by desribing the offences
as one being punishable under some other sections of IPC, though in truth and
substance, the offence ‘falls’ in a category mentioned in Section 195 Cr.P.C.

In the cases on hand, the facts suggest that the offences, other than one
punishable under Sections 172 to 188 of IPC, are “INSEPARABLE” and are RELATED
to the offence for which a complaint of the Court or of a public servant is required or is

mandatory. In the present cases, admittedly, no such complaint has been given and thus,
the provision of Section 195 Cr.P.C. have not been complied with. Under the
circumstances, the impugned complaints deserve to be quashed and set aside on this

ground alone.

3. A, GURSd YSIEIHI WAIMNd A1 Riegidlol]l 21214181, olIHER AU AEIAd
edRI oflRdotl YSIEIHI U SRAUUIH] AI1Ad 8 5, SAH—ACU ofl $ARJUIA F12AdIgy] Ul
SUIHI A1Ad of 81A 2al  Asllal def, A SAoll JoA15] sIRIdIg] K210 AdIYdIAi 2419 dl,

d 311a€ll & egHd U21R4l] 8.

1962 (0) AIJEL-SC-7349
Daulat Ram
Versus
State of Punjab And Haryana,
4, Now the offence uls.182 of the Penal Code, if any, was undoubtedly complete
when the appellant has moved the Tehsildar for action. sec.182 does not require that
action must always by taken if the person who moves the public servant knows or
believes that action would be taken. In making his report to the Tehsildar therefore if the
appellant believed that some action would be taken (and he had no reason to doubt that if
would not) the offence under that section was complete. It was therefore incumbent, if the
prosecution was to be launched, that the complaint in writing should be made by the
Tehsildar as the public servant concernedin this case, On the other hand what we find is
that the complaint by the Tehsildar was not filed at all but a charge sheet was put in by
the Station House Officer. The learned counsel for the State Government tries to support

the action by submitting that sec.195 has been complied with inasmuch as when the
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allegation has been disapproved the letter of the Supritendent of Police was forwarded to
the Tehsildar and he asked for “a calendar” (Sic This stated that this satisfies the
requirements of sec.195. In our opinion, this is not a due comliance with the
provisions of that section. What the section Contemplates is that the complaint
must be in writing by the public servant concerned and there is no such
compliance in the present case. The cognizance of the case was therefore wrongly
assumed by the court without the complaint in writing of the public servant namely the
Tehsildar in this case.” The trial was thus without Jurisdiction ab intio and the
conviction cannot be maintained.

5. The appeal is therefore allowed and the conviction of the appelant and the

sentence passed on him are set aside.
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State of Punjab And Haryana,

4. Now the offence u/s.182 of the Penal Code, if any, was undoubtedly complete
when the appellant has moved the Tehsildar for action. sec.182 does not require that
action must always by taken if the person who moves the public servant knows or
believes that action would be taken. In making his report to the Tehsildar therefore if the
appellant believed that some action would be taken (and he had no reason to doubt that if
would not) the offence under that section was complete. It was therefore incumbent, if the
prosecution was to be launched, that the complaint in writing should be made by the
Tehsildar as the public servant concernedin this case, On the other hand what we find is
that the complaint by the Tehsildar was not filed at all but a charge sheet was put in by
the Station House Officer. The learned counsel for the State Government tries to support
the action by submitting that sec.195 has been complied with inasmuch as when the
allegation has been disapproved the letter of the Supritendent of Police was forwarded to

the Tehsildar and he asked for “a calendar” (Sic This stated that this satisfies the
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requirements of sec.195. In our opinion, this is not a due comliance with the
provisions of that section. What the section Contemplates is that the complaint
must be in writing by the public servant concerned and there is no such
compliance in the present case. The cognizance of the case was therefore wrongly
assumed by the court without the complaint in writing of the public servant namely the
Tehsildar in this case.” The trial was thus without Jurisdiction ab intio and the
conviction cannot be maintained.

5. The appeal is therefore allowed and the conviction of the appelant and the

sentence passed on him are set aside.
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