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JlS,zLVM oo
OZLIFNL TZO[ lJwJFG JlS, zL 0LP H[P AFZM8P
VFZM5L TZO[ lJwJFG JlS, zL  VXMS XDF"P
                                                                                                                               

 voo  9 ZF J  oov
TFP !)q_$qZ_Z5

s!f CF,GF  SFD[  VF\Sv!  YL  ZH]  OZLIFN  TFZLB  o!#v!_vZ_!!GF  ZMH  WL

G[UMXLI[A, .g:8=]D[g8 V[S8GL S,D !#( VgJI[ NFB, YI[, K[P OZLIFN

51FGF\  S[;GL 8}\SDF\  CSLST V[JL K[  S[4  OZLIFNL p5ZMST H6FJ[, ;ZGFD[

SF50GM CM,;[,DF\ J[RF6 SZJFGM W\WM SZ[ K[ VG[ VF SFDGF VFZM5L 56

SF50GM  W\WM  SZTF  CM.  V[SALHFGF  5ZLRIDF\  VFJ[,  VG[  VFZM5L  ;FY[

W\WFSLI  VM/BF6  YI[,LP  VF  SFDGF  OZLIFNLV[  VFZM5LGL  H~ZLIFT

D]HAG]\ 5!Z DL8Z 5[g8G]\ SF50 JF.A|g8 SM,[8LG]\ S], ~FP)(4___v__ GM

DF,  BZLN  SZ[,  VG[  H[  DF,   VFZM5LGL  VMOL;  3LSF\8F4  VDNFJFN

BFT[ DMS,FJ[, H[ DF, VFZM5LV[ HM. T5F;L D[/JL ,LW[, VG[ T[ V\U[G]\

AL,  VF  SFDGF  VFZM5LG[  VF5[,  K[  VG[  H[  AL,  D]HAGL  ,[6L  ZSD

~FP)(4___v__  5]ZF  VF  SFDGF  OZLIFNLG[  VFZM5L  5F;[YL  SFIN[;ZGL

,[JFGL AFSL GLS/[ K[P OZLIFNLGL ;NZ ,[6L ZSDGL DF\U6L SZTF VFZM5LV[

OZLIFNLGL 5[-LGF GFDGM R[S G\P_)()(*4 ZSD ZF]P)(4___qv GM TFP

Z)q_(q!! GF ZMHGM V[S;L; A[gS ,LPV;FZJFGM  TDFZL ;CL SZL  ,BL

VF5[, VG[ VFZM5LV[ ;NZ R[SDF A[\SDF HDF SZFJTF  RMSS;56[ :JLSFZF.

HX[ T[JM lJxJF; VG[ EZM;M VF5[,P

s!P!f  VFD4  VFZM5LV[  VF5[,  p5ZMST  SFIN[;ZGL  ,[6L  ZSDGL  R]SJ6L

5[8[GM ;NZ R[S TFP_#v_)v!!GF ZMH OZLIFNLV[ T[DGF BFTFJF/L A[gS
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V[RP0LPV[OP;LPA[gS  ,LP  ZL,LO  ZM0  XFBF4  VDNFJFN4  BFTF  G\P_)_!v

Z_Z___!Z#*  DF\  HDF  SZFJTF  ;NZ  R[S  TFP_*v_)v!!GF  ZMH

cc.G;OL;LIg8  O\0cc  GF  X[ZF  ;FY[  5ZT  OZ[,  K[P  p5ZMST  CSLST[  TDM

VFZM5LV[ W\WFSLI H~ZLIFT D]HA DF, ,. T[GL DF\U6L SZTF R[S VF5[,P

T[  R[S OZLIFNLV[  A[\SDF\  EZTF JUZ :JLSFZFI[  5ZT VFJ[, VG[  T[  R[SGF\

GF6F OZLIFNLG[ D/[, GYLP 

s!PZf VFD4  p5ZMST  CSLST[  OZLIFNLG[  T[DGF  SFIN[;ZGF  ,[6F  5[8[GL  ZSD

lGIT ;DIIDIF"NFDF R]SJL GCL VF5TF VFSFDGF OZLIFNLV[  VF SFDGF

VFZM5LG[ T[DGF V[0JMS[8 DFZOT[ 0LDFg0 GM8L;  TFP!5v_)v!! GF ZMH

ZHLPV[P0LYL DMS,FJ[,P H[ GM8L; VF SFDGF VFZM5LV[ TFP!&v_)v!!GF

ZMH cc GM8 S,[Dcc GF X[ZFYL 5ZT VFJ[, VG[  VFZM5LV[ ;NZ GM8L;GM SM.

VD,  SZ[,  GYL  S[  T[GM  SM.  SFIN[;ZGM  HJFA  VF5[,  GYL

S[ OZLIFNLG[ R[SMGF GF6F R]SJL VF5[, GYLP VFD VF VF SFDGF VFZM5L

V[  HF6L  HM.  5MTFGF  BFTFDF  5]ZT]\  E\0M/  G  CMJF  KTF  OZLIFN

CSLST[  OZLIFNLG[  OZLIFNJF/F R[S  VF5L  OZLIFNDF\  H6FJ[, CSLST[  TYF

TFZLB[ A[\SDF\ EZFJ0FJL4 GSFZFJL TYF OZLIFNL V[ T[ V\U[ GM8L; DMS,FJ[,

CMJF KTF T[GM VD, G SZL TYF T[GM SM. SFIN[;ZGM HJFA G VF5L TYF

OZLIFNLG[ R[SGF GF6F\ G R]SJL WL G[UMXLI[A, .g:8|]D[g8 V[S8GL S,D 

o!#(  D]HAGM  U\ELZ  5|SFZGM  U]GM  SZ[,  CMI  CF,GL  VF  OZLIFN  SZJFG]

SFZ6 pt5gG YI[, K[P
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s$f JW]DF\  VF  SFD[  OZLIFNL  TZO[  lJPJPzLP 0LP  H[P  AFZM8G]\  JSL,FT5+

TFP!#v!_vZ_!! GF ZF[H ZH] SZ[, K[ T[DH VFZF[5L TZO[ lJPJPzLPJLP5LP

TMDZG]\ JSL,FT5+ TFPZ)v!!vZ_!!YL ZH] SZ[, K[P

s5f VF SFDGF\ VFZM5L lJZ]wW SFIN[;ZGL SFI"JFCL SZJF DF8[  WL G[UF[XLV[A,

.g:8]D[g8 V[S8GL S,D v !#(  C[9/  TFZLB o !#v!_vZ_!!GF\  ZMH

NFB, SZTF\  DFZF  lJP  5]ZMUFDLzLV[  U]gCFG]\  SMluGhg; ,. lS=DLP  5|M;LP

SM0GL S,D v Z_$ D]HA 5|M;[; sSFI"JFCL VFN[Xf .:I] SZTF\  VFZM5LG[

VNF,T  wJFZF  SF-JFDF\  VFJ[,  ;Dg;GL  AHJ6L  YTF\  VFZM5L  T[DGF\

lJP JP zL DFZOT[ VNF,T ;D1F p5l:YT YTF\ VFZM5LG[ OlZIFNLV[ ZH] SZ[,

OlZIFN TYF N:TFJ[HL 5]ZFJFGL GS, lJGF D}<I[ VF%IFGL BFTZL SIF" AFN

VF\Sv$YL  VFZM5LG]\  :8[8D[g8  IFG[  lGJ[NG  GM\WTF  VFZM5LV[  T[GL

;D1FGF\  U]gCFGM  .gSFZ  SZTF\  VF  SFD  OlZIFNL  TZO[  5]ZFJM  ZH]  SZJF

DF8[ ZFBJFDF\ VFJ[,P  

s&fJW]DF\ CF,GF SFD[ VF\Sv$YL ,[JFDF\ VFJ[, VFZM5LGL %,L slGJ[NGf ;Dg;

8=FI,  ~5[  ,[JFDF\  VFJ[,  CMI4  T[DH  OlZIFN  51FGF[  5]ZFJM  56

lJUTJFZ ;Dg; 8=FI,DF\ GM\WFI[, CMI GFDP;]l5|D SM8"GF R]SFNF  DC[;F6F

GFUZLS ;CSFZL A[\S lJP zLHL S[A Z_!# s_f V[;P;LP;LP&Z(GF R]SFNF

D]HA CF,GF S[;GL SFI"JFCL ;Dg; 8=FI, TZLS[ R,FJJFDF\ VFJ[, K[P

s*f OlZIFN51F TZO[ ZH] YI[, 5]ZFJFVM  ov

DF{lBS 5]ZFJM  o  

OZLIFNLGL ;MU\NGFDF :J~5[ ;ZT5F; VF\Sv_5
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N:TFJ[HL 5]ZFJM o

VG]P VF\S lJUT TFZLB
! _( VFZM5LG[ DF, VF5[, T[G] AL, _)q_&q!!
Z _) VFZM5LV[ VF5[, V;, R[S G\P_)()(* Z)q_(q!!
# !_ R[S G\P _)()(*GM V;, R[S ZL8"G D[DM _*q_)q!!
$ !! VFZM5LG[ VF5[, GM8L;GL :Y/5|T !5q_)q!!
5 !Z VFZM5LG[ DMS,[, GM8L; ZHLP V[0LP SIF"

GL 5FJTLP
!5q_)q!!

& !# ZHLP V[0LP JF/L GM8L; 5ZT VFJ[,
T[ SJZP

!&q_)q!!

s(f OZLIFN51FGF[  p5Z  D]HAGF[  DF{BLS  TYF  N:TFJ[HL  5]ZFJF[  ZH]  YIF

AFN  ;LVFZP5LP;LP  S,Dv#!#  VgJI[  VFZF[5LG]\  JWFZFG]\  lGJ[NG

GF\[WJFGF\  :8[H  5Z  CMI4  VFZM5L  CFHZ  G  CMI4  OZLIFNL  51F[  VFZM5LGF

JWFZFGF lGJ[NGGM CSS A\W SZJF VF\Sv!*YL  VZHL VF5L ZH]VFT SZTF

T[  VZHL C[9/ VFZM5LG]\  lJX[QF  lGJ[NG GM\WJFGM CSS A\W SZJFGM C]SD

SZJFDF\ VFJ[, K[P

 s)f JW]DF\  CF,G]\  SFD VFBZL N,L,F[  DF8[  ZFBTF OZLIFN51FGF lJPJPzLPwJFZF

ZS[0"  D]HAGL  DF{BLS  N,L,M  SZJFDF  VFJ[,  K[P  JW]DF  VFZM5L  TZO[  VF

SFD[ T[DGF ARFJDF SM. DF{BLS S[ ,[BLT N,L,M ZH] SZJFDF VFJ[, GYLP  

s!_f VF SFD[ OlZIFNLGL OlZIFN TYF ZH] SZJFDF\ VFJ[, DF{BLS T[DH N:TFJ[HL

5]ZFJFVM  TYF  N,L,MG[  wIFG[  ,[TF\  VF  OlZIFNGF\  lG6"I  DF8[  DFZL

5F;[ GLR[ D]HAGF\ D]N'F p5l:YT YFI K[P  

s!f X]\  OlZIFN51F  V[  CSLST  lGoX\S56[  5]ZJFZ  SZ[  K[  S[4  VF  SFDGF\

VFZM5LV[ OlZIFNLGF  SFIN[;ZGF\ AFSL lGS/TF ,[6F\ 5[8[  OZLIFNLGL

5[-LGF  GFDGM  R[S  G\P_)()(*4  ZSD  ZF]P)(4___qv  GM  TFP

Z)q_(q!!  GF  ZMHGM  V[S;L;  A[gS  ,LPV;FZJF4  VDNFJFN
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XFBFGM  R[Scc.G;OLIg8  O\0;cc  GF  X[ZF  ;FY[  5ZT OZTF\  T[  AN,

OlZIFNLV[  VFZM5LG[  VF5[, GM8L; D]HAG]\  VFZM5LV[  5F,G G SZL

T[DH OlZIFNLG[  R[SGF\  GF6F\  R}SJL  G  VF5L4  WL  G[UMP  .g:8=]D[g8

V[S8GL S,Dv!#( VgJI[GM lX1FF5F+ U]gCM SZ[, K[  m

sZf X]\ C]SD  m

s!!f p5ZMST D]N'FVM 5ZtJ[ DFZF DT D]HA lG6"I TYF SFZ6M GLR[ D]HA K[P 

!P GSFZDF\P

ZP VFBZL C]SD D]HAP

voo SF Z 6M oov

D]N'F G\AZ o ! o

s!Zf  VF  SFD[  OZLIFNL  TZO[  ZH]  SZJFDF\  VFJ[,  5]ZFJF  TYF  SZJFDF\  VFJ[,

N,L,F[GL  RRF"  SZTF\  VUFp  VG[  VFZM5LVF[  ;FD[GF\  VF1F[5LT  U]gCFGL

>g;FOL  SFI"JFCLDF\  VF5JFDF\  VFJ[,  SFZ6MGM  p<,[B  SZTF\  VUFp  VF

VNF,TGF  D\TjI  D]HA  OlZIFNLV[  T[GL  OlZIFNGF  VG];\WFGDF\  VFZF[5L

;FD[GM U]gCM 5]ZJFZ SZJF DF8[ WL G[UMXLI[A, .g:8=]D[g8 V[S8GL S,D v

!#(DF\ SZJFDF\ VFJ[, HMUJF. VG];FZ ;F{ 5|YD GLR[ D]HAGF\ TtJM 5]ZJFZ

SZJF HM.V[P

sVf ;F{ 5|YD TM R[S SM.56 5|SFZGF\  SFIN[;ZGF\ N[JF VYJF HJFANFZL

DF8[ ,BFI[,M CMJM HM.V[P 

sAf ;NZC]  ,BJFDF\  VFJ[,  R[S  ,BFI[,  TFZLBYL  #  DCLGFGL  V\NZ

VFZM5LGL A[gS ;D1F ZH] YI[,FGL CSLST 5]ZJFZ YJL HM.V[P
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sSf ;NZC]  R[S  5ZT  OZTF\  R[S  5ZT  OIF"GL  TFZLBYL  lGWF"ZLT  ;DI  

DIF"NFDF\  T[  V\U[GL  HF6 R[S  ,BL  VF5GFZFG[  GM8L; VF5L  SZJL  

HM.V[P

s0f ;NZC]  GM8L;  VFZM5LG[  D/JF  KTF\  GM8L;  D?IFGF  !5  lNJ;DF\

VFZM5L R[SGL ZSD R}SJJFDF\ lGQO/ UI[, K[ V[8,[ S[4 GM8L; D/JF

KTF\  GM8L;DF\  VF5JFDF\  VFJ[,  ;}RGFVMG]\  5F,G VFZM5LV[  SZ[,

GYL T[ AFATGL BFTZL OlZIFNLV[ VNF,TG[ SZFJJL HM.V[P 

s!#f p5ZMST 5[ZFDF\ H6FjIF D]HA HMUJF.VMG]\ 5F,G YI[, K[ T[ AFAT 5]ZJFZ

SZJFGL HJFANFZL OlZIFN51F p5Z K[P ;NZC] TDFD CSLST 5]ZJFZ SZJF DF8[

:8Fg00" VMO 5|}O OMHNFZL SFINFGF\ 5|:YFl5T YI[, l;wWF\T D]HA OlZIFNDF\

H6FJ[, CSLSTM  SM.56 5|SFZGL  X\SFYL  5Z  5]ZJFZ  SZJL  H~ZL  AG[  K[P

GFDP;JM"rR VNF,T[ T[DGF\ R}SFNF  S[P5|SFXG lJP 5LPS[P;]Z[gN=  Z__( sZf

lS=DLP ,M HG", &&#  GF\ R]SFNFDF\  5|:YFl5T SZ[, l;wWF\TM D]HA EFZTLI

5]ZFJF  VlWlGIDGL S,Dv# DF\  SZJFDF\  VFJ[, ;FlATL V\U[GL HMUJF.

D]HA  WL  G[UMP  .P  V[S8GL  S,Dv!#(GL  HMUJF.  D]HAGL  CSLSTM

OlZIFNLV[  lGoX\S56[  ;FlAT  SZJL  HM.V[P  ;NZC]  CSLSTMG]  ;FlATLG]\

WMZ6 OMHNFZL  SFINFGF\  5|:YFl5T YI[, l;wWF\TM  D]HA X\SFYL  5Z  CMJ]\

HM.V[PWL G[UMXLV[A, .g:8=]D[g8 V[S8GL S,D v !#(YL SZJFDF\ VFJ[,

HMUJF.VMG]\ 5F,G 5]ZJFZ YI[YL WL G[UMXLV[A, .g:8=]D[g8 V[S8GL S,D

v !#) YL SZJFDF\ VFJ[, HMUJF. D]HA HIF\ ;]WL lJZMWGL CSLST ;FlAT

G YFI tIF\ ;]WL OlZIFNLGF\ ,FEDF\ VG]DFG SZJFDF\ VFJX[ T[D H6FJ[, K[4

5Z\T] T[D KTF\ WL G[UMXLV[A, .g:8=]D[g8 V[S8GL S,Dv!#) YL lJZ]wWGM

5]ZFJM  ZH]  SZJFGL  HJFANFZL  TYF  WL  G[UF[XLV[A,  .g:8=]D[g8  V[S8GL
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S,Dv!!(  GF\  J{WFlGS  VG]DFG  s:8[rI]8ZL  l5|hd%XGf  YL  lJZ]wWGL

CSLST ;FlAT SZJFGL HJFANFZL VFZM5L p5Z GF\BJFDF\ VFJ[, K[ V[8,[ S[4

J6R}SJ[,  5ZT  VFJ[,  R[S  SFIN[;ZGL  HJFANFZL  S[  N[JF  5[8[GM  G  CTM

T[  5]ZJFZ  SZJFGM  AMHM  R[S  ,BL  VF5GFZ  sVFZM5Lf  p5Z  ZC[  K[P   H[YL

VFZM5L lJZ]wWGM 5]ZFJM HIF\ ;]WL ZH] G SZ[ V[8,[ S[4B\0GFtDS 5]ZFJM ZH] G

SZ[  tIF\  ;]WL VFZM5L lJZ]wWG]\  VG]DFG VNF,T[  SZJ]\  HM.V[P   T[  D]HAGL

SFINFSLI HMUJF.VM wIFG[ ,. VF SFD[  50[, 5]ZFJF VG[ SZJFDF\  VFJ[,

N,L,G[ VG];\WFG[ ;DU| Z[S0" J\RF6[ ,[TF\ VF VNF,TGF\ D\TjI D]HA TYF

WL  G[UMXLV[A,  .g:8=]D[g8  V[S8GL  S,Dv!#(  DF\  H6FJJFDF\  VFJ[,

HMUJF.VM D]HAGL CSLSTM V[8,[  S[  R[S T[GL SFIN[;ZGL ;DI DIF"NFDF\

A[gSDF\  R}SJ6L  VY"[  ZH]  YJM  HM.V[4  R[S  SFIN[;ZGF\  ,[6F\  VYJF

HJFANFZL 5[8[ ,BFI[, K[ TYF R[S V5}ZTF\ E\0M/GF\ SFZ6[ 5ZT OZ[, K[ TYF

R[S 5ZT OIF" AFN GM8L; VF5JFDF\ VFJ[, K[ VG[ T[ GM8L; VFZM5LG[ D/L

UI[, K[  T[  AFATGM 5]ZFJM  VNF,T GF\  Z[S0"  p5Z ZH]  SZJFGL HJFANFZL

OlZIFNLGL  K[  VG[  OlZIFNL  HIF\  ;]WL  p5Z  D]HAGL  CSLSTM  5]ZJFZ  G

SZ[ tIF\ ;]WL VF VNF,T WL G[UMXLV[A, .g:8=]D[g8 V[S8GL S,Dv !#)

YL  SZJFDF\  VFJ[,  HMUJF.  D]HA  OlZIFNLGL  TZO[6DF\  V[8,[  S[4  R[SGF\

WFZ6 SZGFZGL TZO[6DF\ VG]DFG SZL GF XS[ VG[ HM OlZIFNL V[J]\ .rKTF

CMI S[4 VNF,T OlZIFNLGL TZO[6DF\  S,Dv!#) D]HAG]\  VG]DFG SZ[  TM

OZLIFNLV[  WL  G[UF[XLV[A,  .g:8=]D[g8  V[S8GL  S,Dv!#(  DF\  SZJFDF\

VFJ[, HMUJF. D]HAGL CSLSTM 5]ZJFZ SZJL HM.V[P

s!$f VF SFD[ Z[S0" p5Z VFJ[, 5]ZFJFVMG]\ D}<IF\SG SZJFDF\ VFJ[ TM VF SFDGL

OlZIFN TYF VNF,TGF\ Z[S0" p5Z VFJ[, CF,GF\ S[;GL CSLSTM J\RF6[ ,[TF\



In the Court of Add.C.J.M,Ahmedabad City.
 JUDGMENT           CC/783/2011.

                   9/22                     

VF SFDGF\ OlZIFNLV[ T[GL OlZIFNDF\ TYF VF\S vZ YL ZH] ,[lBT ;ZT5F;

J0[ OlZIFNL wJFZF\ T[DGL p5Z GF\BJFDF\ VFJ[, TDFD SFINFSLI VFN[XFtDS

HMUJF.VMG]\  5F,G YI[,  K[  T[J]\  H6FJL  OlZIFN51F[  VF  SFD[  ZH]  YI[,

N:TFJ[HM  SFIN[;Z  ZLT[  5]ZJFZ  YI[,  K[  T[J]\  H6FJL  TYF  VF\Sv!JF/L

OlZIFNGL CSLSTM H6FJL OlZIFNL CF,GF\ SFD[ VFZM5L lJZ]wW 5MTFGM S[;

5]ZJFZ SZJFDF\ ;O/ lGJ0[, CMI T[J]\ H6FJL SFINFDF\ H6FJ[, HMUJF.VM

D]HA NFN V5FJJF VZH U]HFZ[, K[P  

s!5f CF,GF SFD[ VF\Sv5 YL ZH] OZLIFNLGL ,[BLT ;ZT5F; C[9/ ARFJ51FGF 

lJPJPzLPwJFZF  SZJFDF\  VFJ[,  lJUTJFZGL  p,8T5F;  ,1FDF\  ,[TF\4  VF

SFDGF  OZLIFNL  T[DGL  VF\Sv5 ,UTGL  ;MU\N  5ZGL  DCtJGL  V[JL

p,8T5F;DF\ H6FJ[ K[ S[4PPPP

V[ JFT BZL K[ S[4  VF\Sv!! GL GM8L;DF VFZM5LG] ;ZGFD] &$4

VFXLQFGUZ ;M;FI8L4 :8[8 A[\S VMO .g0LIFGL AFH]DF\ D[3F6LGUZ ,B[,

K[P V[ JFT BZL K[ S[4 VF\Sv!!GL GM8L; H[ ;ZGFD[ VFZM5LG[ DMS,JFDF\

VFJ[,L T[  ;ZGFD[  VFZM5L GM8L; DMS,L T[  ;DI[ TYF T[  5C[,F ZC[TM G

CTMP V[ JFT BZL GYL S[4 VF\Sv!!GL GM8L;GF ;ZGFD[ VFZM5L W\WM SZTM

G CTMP VFZM5L p5ZMST H6FJ[, ;ZGFD[ W\WM SZTM CTMP T[ ATFJTM SM.

5]ZFJM  DFZL  5F;[  GYLP  V[  JFT  BZL  K[  S[4  VF\Sv!!  GL  GM8L;

H[ ;ZGFD[ DMS,JFDF\ VFJ[, K[P T[ DL,STDF VFZM5L S[ T[DGF ;A\WLVMGL

SM. OD" VFJ[, GYL S[4 T[VM W\WM SZTF GYLP V[ JFT BZL GYL S[ 4 VF\S

v !!GL GM8L;GF ;ZGFD[ VFZM5L ZC[TF G CTFP 

V[ JFT BZL K[ S[4 VF\Sv!#G] SJZ cc GM8 GMGcc GF X[ZFYL 5ZT

VFJ[, K[PV[ JFT BZL K[ S[4 GM8 GMGGM DT,A V[JM YFI K[ S[4 VF ;ZGFD[

SM.  jIlST  ZC[TL  GYLP  VF\Sv!#G]  SJZ  5ZT  VFjIF  AFN4  VFZM5L

VF ;ZGFD[ ZC[  K[ S[ S[Dm T[GL T5F; SZ[, GYLP D[ VF SJZ 5ZT VFjIF
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AFN4  DFZF  :8FO  VFG\NEF.  DFZOT[  T5F;  SZFJ[,LP  V[  JFT  BZL  K[  S[4

VFZM5L  VF\Sv!#JF/F  SJZGF  ;ZGFD[  ZC[  K[4  T[JL  CSLST OZLIFN  VG[

;MU\NGFDFDF  H6FJ[, GYLP V[  JFT BZL  K[  S[4  VF\Sv!! JF/L  GM8L;

VF\Sv!#  JF/F  SJZYL  5ZT  VFJL  tIFZAFN4  VFZM5LGL  T5F;  SZFJL

tIFZ[ HF6JF D/[, S[4 VFZM5L &$ VFXLQFGUZ ;M;FI8L GCL 5Z\T]4 &#

S[XJAFU ;M;FI8L D]SFD[  ZC[  K[PVFZM5LG[  S[XJAFU ;M;FI8LGF ;ZGFD[

R[S ZL8"G VFjIFGL GM8L; DMS,FJ[, GYLP VF OZLIFN NFB, SZL T[ 5C[,F

VFZM5L S[XJGUZ D]SFD[  ZC[  K[P  T[JL DG[ HF6 CMJF KTF\4D[  VFZM5LG[  T[

;ZGFD[ GM8L; DMS,[, G CTL T[G] SFZ6 V[J] K[ S[4 DG[ VFZM5L  VF ;ZGFD[

ZC[ K[ T[GL RMSS; DFCLTL G CTLP V[ JFT BZL GYL S[4 VF\Sv!! JF/L

GM8L; BM8F ;ZGFD[ DMS,[, K[P

VF\Sv!!GL GM8L; H[ HuIFV[ DMS,L CTL4T[ HuIFV[ VFZM5L ;FY[

SM. DF,GL ,[J0 N[J0 S[ GF6FSLI jIJCFZ YI[, GYLP V[ JFT BZL K[ S[4

VFZM5L  S.  HuIFV[  W\WM  SZ[  K[  T[GL  DG[  BAZ  G  CMJFYL  VFZM5LGF

3Z[ GM8L; DMS,[,LP V[ JFT BZL K[ S[4 OZLIFN TYF ;ZTF;DF VFZM5L VF\S

v!#GF  ;ZGFD[  ZC[TF  CMJF  KTF\4  cc  GM8  GMGcc  GF  X[ZF  ;FY[  SJZ 5FK]

DMS<I] K[ T[JL CSLST H6FJ[, GYLP

V[ JFT BZL K[  S[4  OZLIFNLV[ T[DGF CM,;[, SF50GF W\WFG]  SM.

ZHL:8|[XG SZFJ[, GYLPV[ JFT BZL GYL S[4 OZLIFN4 ;ZT5F; VG[ GM8L;

VFZM5L  SF50GM W\WM  SZTF  CMJFG]  BM8]  H6FJ[, K[P  V[  JFT BZL  K[  S[4

OZLIFN4  GM8L;  VG[  ;ZT5F;DF  VFZM5L  SIF  GFDYL  SF50GM

W\WM SZ[  K[  T[  H6FJ[, GYLP VF SFD[  VFZM5L SIF GFDYL SF50GM W\WM

SZ[ K[ T[ ATFJTM SM. 5]ZFJM ZH] SZ[, GYLP VFZM5L DI]Z ZFH]EF. DF/LGF

GFDYL SF50GM W\WM SZ[ K[ T[ V\U[GM SM. N:TFJ[H ZH] SZ[, GYLP  V[ JFT

BZL K[ S[4 VFZM5L ;FY[ VM/BF6 SM. N,F, DFZOT[ YI[, CMI T[J] AG[,

GYLP VFZM5L ;FY[ SF50GF W\WF V\U[ S. HuIFV[ VG[ SIFZ[ ;\5S" YI[,M

T[  OZLIFN4  GM8L;  VG[  ;ZT5F;DF  H6FJ[,  GYLP  VFZM5L  SF50GL
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SM.  .gSJFIZL  DF8[  VFJ[,  CMI  VG[  5ZLRI  YI[,  CMI  T[J]  OZLIFNDF

H6FJ[, GYLP VFZM5L ;FY[ W\WFSLI VM/BF6 S[JL ZLT[ YI[, T[ H6FJL

XS] T[D GYLP 

DG[  VFZM5LV[  SF50GM  VM0"Z  RMSS;  S.  TFZLB[  VF5[,M  T[GL

CSLST OZLIFN4 GM8L; VG[ ;ZT5F;DF H6FJ[, GYLP V[ JFT BZL K[ S[4

VFZM5LV[  DG[  SF50GM  VM0"Z  VF5[,MP  T[  V\U[GM  SM.  N:TFJ[HL  5]ZFJM

S[  VM0"ZG]  OMD"  VF  SFD[  ZH]  SZ[,  GYLP  VDFZL  5[-L  NZ[S  AL,M  8|L%,LS[8

AGFJ[ K[P VDFZL 5[-L 0L,LJZL R,6 AGFJTL S[ ZFBTL GYLP VD[ H[ U|FCS

G[  DF, J[RF6 SZLV[   KLV[  T[GL  SM. 5CM\R D[/JTF  GYLP  VDFZL  5[-L

DF,GL  0L,LJZL  5MT[  HFT[  H  SZFJ[  K[P  SIF  U|FCSG[  VDFZF  SIF  DF6;

S[8,F DF,GL 0L,LJZL VF5L T[GL SM. GM\W VD[ ZFBTF GYLP 

V[  JFT  BZL  K[  S[4VFZM5LV[  VFXLQF  UMI[,  V[g8Z5|F.h  GFDGL

5|M5P OD"G[ 5!Z DL8Z JFIA|g8 SJM,L8LG] 5[g8G] SF50 BZLNJF VM0"Z S.

TFZLB[4 SIF DCLG[ VG[ SIF JQF"DF VF5[,M m T[GM p<,[B OZLIFN4 GM8L;

VG[  ;ZT5F;DF  SZ[,  GYLP  V[  JFT  BZL  K[  S[4  DFZL  OZLIFN4  GM8L;

VG[ ;ZT5F;DF V[J] H6FJ[, GYL S[4 VFXLQFS]DFZ UMI, GFDGL OD"[ DI]Z

ZFDHLEF. DF/LG[ TFP )q&q!! GF ZMH AL, G\P&$ YL  ZF]P)(4___qv

GM JFIA|g8 SF50 5!Z DL8Z J[RF6 SZ[, VG[  AL, AGFJL  VF5[, K[P

V[  JFT  BZL  K[  S[4  AL,  SM6[  AGFJ[,  T[GL  lJUT  OZLIFN4  GM8L;

S[ ;ZT5F;DF ,B[, GYLP  V[ JFT BZL K[ S[4 S. TFZLBGF VM0"Z OMD" YL

DF, D\UFJ[,M  T[GM  p<,[B  OZLIFN4  GM8L; VG[  ;ZT5F;DF  SZ[,  GYLP

V[ JFT BZL K[ S[4 VF\Sv( DF H[ ;ZGFD] v & DCFtDF DFS["84 GUZX[9GM

J\0M4 3LSF\8F4 VDNFJFN ,B[, K[ T[ ;ZGFD[ VFZM5L ;FY[ SM. 5+ jIJCFZ

SZ[, GYLP V[ JFT BZL K[ S[4 VFZM5LG[ & DCFtDF DFS["84 GUZX[9GM J\0M4

3LSF\8F4 VDNFJFN BFT[ DF,GL 0L,LJZL VF5L CMI T[GM SM. 5]ZFJM VF SFD[

ZH] SZ[, GYLP V[ JFT BZL K[ S[4 VF\Sv( DF H6FJ[, ;ZGFD[ VFZM5L ;G[

Z_!!DF W\WM SZTF CTF T[  ATFJTM SM. 5]ZFJM VF SFD[  ZH]  SZ[, GYLP  
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V[  JFT  BZL  K[  S[4  VF\Sv(GF  ;ZGFD[  VFZM5L  5F;[YL  SM.  DF,GM

VM0"Z ,FJ[, CMI S[ SM. 5[D[g8 ,FJ[, CMI T[J] AG[, GYLP VF\Sv( JF/]

AL, VD[  8|L%,LS[8DF AGFJ[, K[P  VF  +6 SM5LDF  5C[,L  SM5L  U|FCSG[4

ALHL SM5L 0L,LJZL VF5JF HGFZG[  VG[  +LHL SM5L VDFZL  5F;[  ZC[  K[P

V[ JFT BZL K[ S[4 5|YD SM5L V;, CMI K[ VG[ AFSLGL SM5L SFA"G SM5L

CMI K[P V[ JFT BZL GYL S[4 VF SFD[ AL,GL +LHL SFA"G SM5L ZH] SZ[,

GYLP 

V[ JFT BZL GYL S[4 H[ jIlSTG[ DF, DMS,LV[ KLV[ T[ DF, ,.G[

AL,DF ;CL SZLG[ 5ZT VF5[ K[P U|FCSG[ DMS,JFDF VFJ[, DF, T[G[ D/[,

K[ S[ S[Dm T[GM VFWFZ VDFZL 5F;[ CMTM GYLP V[ JFT BZL K[ S[4 VF\Sv(

JF/F AL,GM DF, VFZM5LG[ tIF S. TFZLB[4 SIF DCLGFDF4 SIF JQF"DF VG[

SIF DH]Z DFZOT[ 0L,LJZL SZFJ[, K[ T[GL lJUTM H6FJ[, GYLP V[ JFT BZL

K[  S[4  VFZM5LG[  tIF\  &4  DCFtDF  UF\WL  DFS["84  3LSF\8F  ZM04  VDNFJFN

BFT[  VF\Sv(GF  DF,GL  0L,LJZL  SZ[,  CMI T[GM  ,[BLT VFWFZ  ZH]  SZ[,

GYLP V[ JFT BZL K[ S[4 &4 DCFtDF UF\WL DFS["84 3LSF\8F ZM04 VDNFJFN

GF  ;ZGFD[  SM.  GM8L;  VFZM5LG[  DMS,FJ[,  GYLP   VF\Sv(  JF/M  DF,

SIFZ[ VG[ SMGL 5F;[YL BZLN[,M T[ C] SCL XS] T[D GYLP 

V[ JFT BZL K[ S[4 VFZM5LV[ VDFZL CFHZLDF R[S lJUTM ,BL ;CL

SZ[,FG] AG[, GYLP V[ JFT BZL K[ S[4 TSZFZL R[S TFPZ)q(qZ_!!GF ZMH

V[ShLSI]8  SZJFDF\  VFJ[,  T[J]  DFZL  OZLIFN  ;ZT5F;  VG[  GM8L;DF

H6FJ[,  GYLP V[  JFT  BZL  K[  S[4  DFZL  OZLIFN4  ;ZT5F;DF

VFZM5LV[ R[S ,BL VF5[,M T[JL CSLST ,B[, K[ T[ BM8L ,B[, K[P  V[ JFT

BZL K[ S[4 DFZL OZLIFN4 ;ZT5F; VG[ GM8L;DF VF\Sv)GF R[SGL 0L,LJZL

DG[ S. TFZLB[4 SIF JQF"DF4 SMGL CFHZLDF\4 SIF :Y/[ VF5[,L T[ H6FJ[,

GYLP  V[  JFT BZL  K[  S[4  VF\Sv) JF/M R[S  DG[  TFP  Z)q(q!!GF ZMH

D/[, CMI T[ ATFJTM SM. 5]ZFJM DFZL 5F;[ GYLP V[ JFT BZL K[ S[4 DFZL

OZLIFN4  ;ZT5F;  VG[  GM8L;DF  V[J]  H6FJ[,  GYL  S[4  AL,  G\P&$
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TFP)q&q!!DF  H6FJ[,  ZSD  ZF]P)(4___qv  5[8[  VFZM5LV[  VF\Sv)

JF/F  R[SGL  0L,LJZL  VF5[, K[P  VF\Sv( JF/F  AL,GF  DF,GL  0L,LJZL

VFZM5LG[ D/L UI[, K[ VG[ T[GL R]SJ6L 5[8[ VF\Sv) JF/M R[S V[ShLSI]8

SZJFDF VFJ[, K[ T[J] OZLIFN4 GM8L; S[ ;ZT5F;DF H6FJ[, GYLP V[ JFT

BZL K[ S[4 AL, G\P&$DF H6FJ[, DF,GL 0L,LJZL VFZM5LG[ D/L UI[, CMI

T[GM SM. 5]ZFJM VF SFD[  ZH]  SZ[, GYLP V[ JFT BZL GYL S[4 VF\Sv)GF

R[SGL lJUTM VFZM5LGL HF6 ACFZ DG:JL ZLT[ EZL4 EZFJ0FJL K[P 

s!&f CF,GF  SFD[  ARFJ51FGF  JSL,zL  wJFZF  TFZLBo  !Zq#qZ_!#4

TFP!$q*qZ_!$ VG[ TFP(q!_qZ_!5GF ZMH OZLIFNLGL p5Z D]HAGL

lJUTJFZGL p,8T5F; ,LWF AFN4 CF,G] SFD OZLIFNLGL JW] p,8T5F;

DF8[ VJFZ GJFZ D],TJL ZFBJFDF VFJ[, K[P 5Z\T]4 VF SFDGF VFZM5L TYF

T[DGF lJPJPzLP wJFZF VNF,T ;D1F CFHZ Y. OZLIFNLGL p,8T5F; 5]ZL

SZJF SM. 5|ItG SZJFDF G VFJTF VF\Sv!5GL VZHL ,UT TFP Z&q#qZ5

GF ZMH YI[, C]SD D]HA VFZM5L TZO[ OZLIFNLGL JW] p,8T5F;GM CSS A\W

SZJFGM C]SD SZJFDF\ VFJ[, K[P 

s!*f  JW]DF\  CF,GF SFD[ OZLIFN51F wJFZF ZH] YI[, N:TFJ[HL 5]ZFJFVM J\RF6[

,[TF4  VF  SFD[  OZLIFNL  TZO[  VF\Sv( YL  V;, .GJM.; q AL, G\P&$

TFP)q&qZ_!!GF ZMHG] ZH]  SZJFDF\  VFJ[, K[P  H[  AL,DF\  VFZM5LG] GFD

DI]Z ZFH]EF. DF,L4 V[0|[; &v DCFtDF DFS["84 VDNFJFN ,BJFDF VFJ[,

K[P VF\Sv( YL ZH] ;NZC] AL, wIFG5]J"S J\RF6[ ,[TF AL,DF H6FJ[, DF,

CF,GF VFZM5LV[ :JLSFZ[, CMI T[  AN,GM SM. ,[BLT X[ZM  ;NZC]  AL,DF

SZJFDF\ VFJ[, GYLP VF SFDGF OZLIFNL T[DGL ;MU\N p5ZGL p,8T5F;DF

V[  CSLST SA],  ZFB[  K[  S[4  VF\Sv( JF/F  AL,DF  H6FJ[,  DF, CF,GF
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VFZM5LG[ D/L UI[, K[P T[ ATFJTM SM. ,[BLT VFWFZ 5]ZFJM VF SFD[ ZH]

SZJFDF\ VFJ[, GYLP JW]DF\4 ;NZ SFD[ Z[S" p5ZGM ;DU| 5]ZFJM J\RF6[ ,[TF4

ARFJ51F  wJFZF  OZLIFNLGL  p,8T5F;  NZDLIFG  VF\Sv(GF  AL,DF

H6FJ[, DF, VFZM5LG[ D/L UI[, CMJF AFAT[GL TSZFZ p9FJJFDF VFJ[,

K[P  OZLIFN51F  wJFZF  VFZM5LGL  TSZFZGF  VG];\WFG[  SM.  ,[BLT  VFWFZ

5]ZFJF ZH] SZJFDF VFJ[, GYLP Z[S0" p5ZGL TDFD CSLSTM ,1FDF ,[TF VF\S

v( JF/F AL,DF H6FjIF D]HAGM DF, CF,GF VFZM5LV[ :JLSFZ[, CMJFGM

SM.  5]ZFJM  OZLIFN51F[  ZH]  YI[,  G  CMI4  VF\Sv(GF  AL,DF  H6FjIF

D]HAGM  DF,  VF  SFDGF  OZLIFNLV[  VFZM5LG[  DMS,FJ[,  CMJFG]

VG[ T[ DF,GL ZSDGL R]SJ6L 5[8[ VFZM5LV[ TSZFZL R[S OZLIFNLG[ VF5[,

CMJFG] ;FALT YT] GYLP 

s!(f JW]DF  ;NZ  SFD[  VF\Sv5  C[9/GL  OZLIFNLGL  p,8T5F;   wIFG[  ZFBL4

VF\Sv!!   YL  ZH]  TFP  !5q)qZ_!!GF  ZMHGL  GM8L;  J\RF6  ,[TF4

H[  GM8L;GF  DYF/[  VFZM5L  DI]Z  ZFH]EF.  DF/L  ZC[P  &$4

VFXLQFGUZ  ;M;FI8L4  :8[8  A[\S  VMO  .g0LIFGL  AFH]DF4  D[3F6LGUZ4

VDNFJFN ,BJFDF\ VFJ[, K[P JW]DF\4 VF\Sv!Z YL ZH] ZHL:8Z 5M:8 V[0LP

SI"FGL 5FJTL wIFG[ ,[TF4 VF\Sv!! JF/] SJZ VFZM5LG[ p5ZMST ;ZGFD[

DMS,FJ[,  CMJFG]  Ol,T YFI K[P  VF\Sv5 ,UTGL  OZLIFNLGL  p,8T5F;

TYF  Z[S0"  p5ZGM  ;DU|  5]ZFJM  wIFG[  ,[TF4  VF  SFDGF  VFZM5L  T[  &$4

VFXLQFGUZ  ;M;FI8L4  :8[8  A[\S  VMO  .g0LIFGL  AFH]DF4  D[3F6LGUZ4

VDNFJFN  BFT[  ZC[TF  CMI  S[  ;NZC]  ;ZGFD[  SM.  SFD  W\WM  SZTF  CMI

T[ ATFJTM SM. 5]ZFJM OZLIFNL wJFZF VF SFD[ ZH] SZJFDF\ VFJ[, GYLP 
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s!)f JW]DF  ;NZ  SFD[  VF\Sv!GL  OZLIFN  TYF  VF\Sv5  YL  ZH]  ;MU\N

p5ZGL ;ZT5F;DF VF SFDGF OZLIFNL wJFZF VFZM5LG[ DMS,FJ[, ZHL:8Z

5M:8 V[0LG] SJZ cc GM S,[.Dcc GF X[ZFYL 5ZT VFJ[, CMJFG] H6FJJFDF\

VFJ[, K[P VF\Sv!GL OZLIFN VG[ VF\Sv5 GL ;ZT5F;DF H6FJ[, p5ZMST

CSLSTM wIFG[ ZFBL4 ;NZ SFD VF\Sv!# YL ZH] V;, ZHL:8Z 5M:8 V[0L

SJZ wIFG[ ,[TF4 ;NZC] SJZ cc GM8 GMGcc GF X[ZFYL TFP!&q)qZ_!!GF

ZMH 5ZT OZ[, CMJFG] H6F. VFJT] CMI4 VF\Sv! GL OZLIFN VG[ VF\Sv5GF

;MU\NGFDFDF OZLIFNL wJFZF ;NZC] SJZ cc GM8 S,[.Dcc GF X[ZFYL 5ZT OZ[,

CMJFGL CSLST SM8"G[ U[ZDFU[" NMZJFGF .ZFNFYL BM8L ZLT[ NXF"JJFDF VFJ[,

CMJFG] ;FALT YFI K[P 

sZ_f VF\Sv5 C[9/GL OZLIFNLGL p,8T5F; wIFG[ ,[TF4 VF SFDGF VFZM5L wJFZF

VF\Sv) JF/M TSZFZL R[S T[ VF\Sv(GF AL,DF H6FJ[, DF, :JLSFZL T[GL

R]SJ6L 5[8[ OZLIFNLG[ VF5[, CMJFG] ;FALT YT] GYLP

sZ!f CF,GF  SFD[  A\G[  51FSFZM  TO["  ZH]  YI[,  DF{lBS  VG[  N:TFJ[HL  5]ZFJFVM

J\RF6[  ,[TF\  TSZFZL  R[S  VFZF[5LV[  OZLIFNLG[  T[DGF  SFIN[;ZGF  ,[6F\

5[8[ VF5[, CMJFGL CSLST 5]ZJFZ YTL GYLP VFD4 Z[S0" 5ZGM 5]ZFJM wIFG[

,[TF\4  VFZM5L  5F;[  SM.  SFIN[;ZG]\  ,[6]  AFSL  CMI VG[  H[  5[[8[  VFZF[5LV[

OZLIFNLG[  SFIN[;ZGF N[JFGL HJFANFZL 5[8[  SM. R[S ,BL VF5[, CMI T[J]

5]ZJFZ  YT]  GYLP  VFD  CF,GF  SFD[  Z[S0"  5Z  VFJ[,  TDFD  5]ZFJFVMG]\

AFZLSF.YL D}<IF\SG SZTF\ EFZTLI 5]ZFJF VlWGLIDGL S,Dv# DF\ SZJFDF\

VFJ[,  cc;FALTLccGL  jIFbIF  wIFG[  ,[TF\4  VF  SFDGF  VFZF[5LV[  OZLIFNLG[

T[DGL SFIN[;ZGL ,[6L GLS/TL ZSD 5[8[  TSZFZL R[S ,BL VF5[, CMJFG]\

5]ZJFZ YT] GYLP 
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sZZf JW]DF\ GFDNFZ U]HZFT CF.SM8"GM R]SFNM ;]Z[XR\N= R\N=X\SZ HMQFL lJP :8[8 VMO

U]HZFT ,MhsHLH[V[RfvZ__)v!_v!&Z  J\RF6[ ,[TFPPPP

The  presumption  under  section  139  is  mandatory  but

rebuttable by proof of facts contrary to the receipt of cheque for

discharge of any debt or other liability. The initial burden, however,

of proving that the cheque was drawn by the drawee for payment

of any amount of money and it being returned by the bank unpaid

remains with the complainant. The presumptions under section 118

are also mandatory but rebuttable and could be availed only until

the contrary is proved. Even as a bill  of exchange, by definition,

requires signature of the maker as also direction to pay a certain

sum of money only to or to the order of a certain person or to the

bearer  of  the  instrument,  the  provisions  of  section  20  permits

signature and delivery of an incomplete negotiable instrument and

provides that the maker thereby gives prima facie authority to the

holder thereof to make or complete it into a negotiable instrument

and makes the signatory of such instrument liable to any holder in

due  course  to  the  extent  of  the  amount  intended  to  be  paid

thereunder.  Therefore,  harmonious  reading  of  the  provisions  of

sections 5, 6, 20, 118 and 139 would clearly indicate that a cheque

could be drawn, delivered and received by the payee or holder in

due course and could legally be completed under a legal authority

and  when  such  inchoate  instrument  is  completed  to  make  it  a

negotiable instrument, it  would fall  within the definition of  “bill  of

exchange”  and  would  render  the  signatory  liable  upon  such

instrument to the extent the amount mentioned therein is intended

by him to be paid thereunder. Unless and until contrary is proved,

such  negotiable  instrument  would  be  presumed to  be  made  or

drawn for consideration and receipt thereof would be presumed to
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be for discharge, in whole or in part, of any debt or other liability.

However,  such  debt  or  other  liability  is  not  by  any  legal

presumption presumed to be a legally enforceable debt or other

liability. Therefore, the onus of proving that the presumed or proved

debt  or  legal  liability  was  legally  enforceable  remains  with  the

complainant. Consequently, in all given fact-situations, the Court is

required  to  examine  whether  the  presumptions  regarding

consideration  and  there  being  any  debt  or  other  liability  are

rebutted by the accused person by preponderance of probabilities

and whether  the complainant  has proved that  the debt  or  other

liability,  presumed  or  proved  by  overwhelming  evidence,  was

legally enforceable. Although there is no presumption as regards

any debt  or  other  liability  being legally  enforceable,  it  would  be

found  that  once  a  debt  or  other  liability  is  presumed  and  not

properly rebutted, it would be legally enforceable, unless and until it

is  shown  to  be  legally  unenforceable.  Such  scheme  of  the

provisions of law clearly indicates the object of serving the purpose

of realization of the promise apparently contained in a negotiable

instrument, which is that the amount for payment of which the bill of

exchange was intended to be made will be paid to the payee or the

holder in due course.  

It  is  true  that  the  accused  person  did  not  lead  any

evidence to prove any payment by him but the liability was clearly

disputed  in  defence  and  an  added  burden  was  cast  upon  the

complainant to prove not only that there was an existing debt or

liability  but  that  debt  or  other  liability  was  legally  enforceable,

particularly in view of the fact that the dates in the cheques were

filled up in different hands for the purpose of recovering the debt

which had admittedly arisen five years before that date. 
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As  observed  by  the  Supreme  Court  in  Krishna
Janardhan Bhat v.  Dattatraya G. Hegde [AIR 2008 SC 1325],
existence of legally recoverable debt is not a matter of presumption

under  section 139 of  the Act.  It  merely raises a presumption in

favour of the holder of a cheque that the same has been issued for

discharge of any debt or other liability. And, as held by the Apex

Court in  M.S.Narayana Menon v. State of Kerala (2006) 6 SCC
39, it is not necessary for the defendant to disprove the existence

of consideration by way of direct evidence. The standard or proof

evidently  is  preponderance  of  probabilities  and  necessary

inference could be drawn not only from the materials on record but

also by reference to the circumstances upon which the accused

relies. In Kamala S. Vidhyadharan M.J. [2008 (1) GLR 423], the

Supreme Court also held it to be well-settled that when two views

were  possible,  the  High  Court  exercising  its  appellate  power

against  a  judgment  of  acquittal  shall  not  ordinarily  interfere.  In

John  K.  John  v.  Tom  Varghese  [(2007)  12  SCC  714], the

Supreme Court held that the High Court was entitled to take notice

of the conduct of the parties and draw its own conclusion. If, upon

analysis of the evidence brought on record by the parties, a finding

of fact has been arrived at that the cheque had not been issued by

the respondent in discharge of any debt, it could not be said to be

perverse. Therefore, even assuming in favour of the complainant

that there was an existing debt or liability for payment of which the

cheques were drawn, or allowed to remain with the complainant, it

was  not  perverse  for  the  trial  Court  to  conclude  that  the

complainant had failed to prove beyond reasonable doubt that the

debt  was  legally  recoverable  on  the  date  of  the  cheques  in

question.
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sZ#f p5ZSMT gIFIILS R]SFNM  wIFG[  ,[TF  WL  G[UMXLV[A, .g:8=]D[g8  V[S8GL

S,D  v  !#(  YL  SZJFDF\  VFJ[,  HMUJF.VMG]\  5F,G  5]ZJFZ  YI[YL  WL

G[UMXLV[A, .g:8=]D[g8 V[S8GL S,D v !#) YL SZJFDF\  VFJ[, HMUJF.

D]HA  HIF\  ;]WL  lJZMWGL  CSLST  ;FlAT  G  YFI  tIF\  ;]WL  OlZIFNLGF

,FEDF\  VG]DFG  SZJFDF\  VFJX[  T[D  H6FJ[,  K[4  5Z\T]  T[D  KTF\  WL

G[UMXLV[A,  .g:8=]D[g8  V[S8GL  S,D  v  !#)  YL  lJZ]wWGM  5]ZFJM  ZH]

SZJFGL HJFANFZL TYF WL G[UMXLV[A, .g:8=]D[g8 V[S8GL S,D v !!( GF\

J{WFlGS  VG]DFG  s:8[rI]8ZL  l5|hd%XGf  YL  lJZ]wWGL  CSLST  ;FlAT

SZJFGL HJFANFZL VFZM5L p5Z GF\BJFDF\  VFJ[, K[ V[8,[  S[4 J6R}SJ[,

5ZT VFJ[, R[S SFIN[;ZGL HJFANFZL S[ N[JF 5[8[GM G CTM T[ 5]ZJFZ SZJFGM

AMHM R[S ,BL VF5GFZ sVFZM5Lf p5Z ZC[ K[P  H[YL VFZM5L lJZ]wWGM 5]ZFJM

HIF\ ;]WL ZH] G SZ[ V[8,[ S[4  B\0GFtDS 5]ZFJM ZH] G SZ[ tIF\ ;]WL VFZM5L

lJZ]wWG]\  VG]DFG VNF,T[ SZJ]\  HM.V[P  T[  D]HAGL SFINFSLI HMUJF.VM

wIFG[ ,. VF SFD[ 50[, 5]ZFJF VG[ SZJFDF\ VFJ[, N,L,G[ VG];\WFG[ ;DU|

Z[S0"  J\RF6[  ,[TF\  VF  VNF,TGF\  D\TjI  D]HA  TYF  WL  G[UF[XLV[A,

.g:8=]D[g8 V[S8GL S,D v !#( DF\ H6FJJFDF\ VFJ[, HMUJF.VM D]HAGL

CSLSTM V[8,[ S[ R[S SFIN[;ZGF ,[6F 5[8[ VFZM5LV[ VF5[, K[ T[ AFATGM

5]ZFJM VNF,TGF\  Z[S0"  p5Z ZH]  SZJFGL 5|FYDLS HJFANFZL OlZIFNLGL K[

VG[  OlZIFNL  HIF\  ;]WL  p5Z D]HAGL CSLSTM 5]ZJFZ G SZ[  tIF\  ;]WL  VF

VNF,T WL G[UMXLV[A, .g:8=]D[g8 V[S8GL S,D v !#) YL SZJFDF\ VFJ[,

HMUJF. D]HA OlZIFNLGL TZO[6DF\ V[8,[ S[4R[SGF\ WFZ6 SZGFZGL TZO[6

DF\ VG]DFG SZL GF XS[ VG[ HM OlZIFNL V[J]\ .rKTF CMI S[4 VNF,T OZLIFNL

GL TZO[6DF\ S,Dv!#) D]HAG]\ VG]DFG SZ[ TM OlZIFNLV[ WL G[UMXLV[A,
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.g:8=]D[g8  V[S8GL  S,D  v  !#(  DF\  SZJFDF\  VFJ[,  HMUJF.  D]HAGL

CSLSTM 5]ZJFZ SZJL HM.V[P 

sZ$f JW]DF\ CF,GF SFD[ ZH] YI[, TDFD 5]ZFJFVMG]\  AFZLSF.YL D}<IF\SG SZTF\4

HIFZ[  OZLIFNLV[  T[DGL  ;MU\N  5ZGL  H]AFGLDF\  VFZF[5L  ;FY[  OZLIFNDF\

H6FjIF\ D]HA SF50GM DF, J[RF6 VF5[, jIJCFZ AFAT[ SM.56 HFTGM

VFWFZE]T 5]ZFJM ZH] SZ[, GYLP WLP G[UMP .g:8]P V[S8 GL S,Dv!#) DF\

SZJFDF\ VFJ[, HMUJF. D]HA B\0GFtDS 5]ZFJM4 DF+ 5]ZFJM ZH] SZJFYL H

5]ZJFZ YTM GYL 56 XSITFGL 5|A/TF T[DH Z[S0" p5Z ,FJJFDF\ VFJ[,

;\HF[UF[G[ wIFG[ ZFBLG[ 56 VG]DFG SZL XSFI T[D K[P VFZM5L p5Z 5]ZFJFGM

AMHM OZLIFNL H[8,M JWFZ[  GYL T[  l;wWF\TG[  wIFG[  ZFBL WL G[UMP .g:8]P

V[S8GL  S,Dv !#( DF\  SZJFDF\  VFJ[,  HMUJF. wIFG[  ,[TF\4  R[S  ;DU|

ZLT[ VYJF V\XTo ZLT[ SM.56 N[J] S[ HJFANFZL VNF SZJF VF5JFDF\ VFJ[,

CMI4 VG[ T[J] N[J] VYJF VgI SM.56 HJFANFZL H[G[ SFIN[;Z ZLT[ VD,

SZFJL  XSFI  T[  D]HAGL  CSLST  5]ZJFZ  SZJFGL  5|FYDLS  HJFANFZL

OZLIFNLGL CMI K[P 

sZ5f VFD Z[S0"  5ZGM  TDFD  5]ZFJM  wIFG[ ,[TF\4 VF\Sv! GL OZLIFNDF H6FjIF

D]HA VF SFDGF VFZM5LV[ OZLIFNL 5F;[YL 5[g8GF SF50GM DF, BZLNL T[GL

HJFANFZL 5[8[  TSZFZL  R[S OZLIFNLG[  VF5[, CMJFG]\  5]ZJFZ YT]  GYLP WLP

G[UMXLI[A,  .g:8]D[g8  V[S8GL  S,Dv!#(  D]HA  VFZM5LV[  R[S

SFIN[[;ZGF  ,[6F\  S[  HJFANFZL  5[8[  VF5[,  CMJFGL  CSLST 5]ZJFZ  SZJFGL

HJFANFZL  OZLIFNLGF  XLZ[  ZC[  K[P  CF,GF  SFD[  OZLIFNLV[ H[  W\WFSLI

jIJCFZG[  VFWFZ  AGFJL  VFZM5LV[  T[DG[  TSZFZL  R[S  VF5[,F  CMJFG]\

H6FJ[  K[  T[  W\WFSLI  jIJCFZ  OZLIFN51F  5]ZJFZ  SZL  XS[,  GYLP  VFD4
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TSZFZL R[S VFZM5LV[ OZLIFNLG[ T[DGF SFIN[;ZGF ,[6F\ 5[8[ VF5[, CMJFGL

CSLST  5]ZJFZ  YTL  GYLP  VFD4  Z[S0"  5ZGM  5]ZFJM  wIFG[  ,[TF4

VFZM5L  5F;[  SM.  SFIN[;ZG]\  ,[6]  AFSL  CMI  VG[  H[  5[8[  VFZM5LV[

OZLIFNLG[  SFIN[;ZGF N[JFGL HJFANFZL 5[8[  SM. R[S ,BL VF5[, CMI T[J]

5]ZJFZ  YT]  GYLP  VFD  CF,GF  SFD[  Z[S0"  5Z  VFJ[,  TDFD  5]ZFJFVMG]\

AFZLSF.YL D}<IF\SG SZTF\ EFZTLI 5]ZFJF VlWGLIDGL S,Dv# DF\ SZJFDF\

VFJ[,  cc;FALTLccGL  jIFbIF  wIFG[  ,[TF\4  VF  SFDGF  VFZM5LV[  OZLIFNLG[

T[DGL SFIN[;ZGL ,[6L GLS/TL ZSD 5[8[  TSZFZL R[S ,BL VF5[, CMJFG]\

5]ZJFZ YT] GYLP 

sZ&f VFD4CF,GF  SFD[  VF\Sv)  YL  ZH]  R[S  VFZM5LV[  OZLIFNLG[  SM.  N[JF

S[ HJFANFZL 5[8[ VF5[, CMJFG]\ 5]ZJFZ YT] GYLP WL G[UMP .g:8]D[g8 V[S8 GL

S,Dv!#(  DF\  SZJFDF\  VFJ[,  HMUJF.G]\  5F,G  5ZL5]6"  YI[YL  VYJF

p5ZMST  HMUJF.G]\  5F,G  SZJFDF\  VFJ[,FGL  CSLST  5]ZJFZ  YI[YL  WL

G[UMP  .g:8]D[g8  V[S8  GL  S,Dv!#) D]HAG]  VFZM5L  lJ~wWG]\  VG]DFG

VNF,T wJFZF SZJFG] CMI K[4 5Z\T] VNF,TG]  ;DU| Z[S0" TYF 50[, 5]ZFJM

J\RF6[ ,[TF  VF VNF,TGF D\TjI D]HA TYF WL G[UMP .g:8]D[g8 V[S8 GL

S,Dv!#(  DF\  H6FJJFDF\ VFJ[, HMUJF.VM  D]HAGL  CSLSTM  V[8,[ S[

VFZM5L wJFZF VF5JFDF\  VFJ[, VF\Sv) JF/F[  R[S SFIN[;ZGF N[JF VYJF

HJFANFZL 5[8[  ,BFI[, K[ T[ CSLST 5]ZJFZ SZJFDF\  OZLIFN51F ;O/ ZC[,

GYLP H[YL VF SFD[ 30JFDF\ VFJ[, D]N'F G\Pv! GM HJFA ccGSFZDF\cc VF5L

D]N'F G\Pv Z 5ZtJ[ GLR[ D]HAGM VFBZL C]SD SZJFDF\ VFJ[ K[P 
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C]    S   D

!qv VFZM5L GFD[  DI]Z ZFH]EF. DF/L4  pJP5]bTP W\WMo J[5FZ4 ZC[JF;Lo

&$4  VFXLQFGUZ  ;M;FI8L4  :8[8  A[gS  VMO  .g0LIFGL  AFH]DF\4

D[3F6LGUZ4  VDNFJFNP  TYF  ZC[JF;Lo  &#4  S[XJAFU  ;M;FI8L4

UJ"D[g8  SM,MGL  ;FD[4  D[3F6LGUZ4VDNFJFN GFVMG[  lS|DLG,

5|M;LhZ SM04 !)*#GL S,DvZ55 s!f VgJI[ WL G[UMP.g:8]PV[S8

GL S,Dv !#( GF U]gCF ;AAGF OF[HNFZL S[; G\P*(#qZ_!!  GF

SFD[ lGNF["QF 9ZFJL KM0L D]SJFGM C]SD SZJFDF\ VFJ[ K[P 

Zqv JW]DF\  VFZM5LG[  lS|DLP  5|MP  SM04!)*#  GL  S,Dv$#*sV[f  D]HA

VFN[X SZJFDF\ VFJ[ K[ S[4 VFZM5LV[ V5L, VNF,TDF\ CFHZ ZC[JF DF8[

K DF;GF ;DI DIF"NFGF\ ~FP!54___q sV\S[ ~l5IF 5\NZ CHFZ 5]ZF f

GF\  ;wWZ  :YFlGS HFDLG TYF  T[8,LH  ZSDGF\  HFTD]RZSF  V+[GL

VNF,TDF\ ,BL VF5JFP 

C]SD VFHZMH TFZLB o !)DL DFC[ o V[l5|,4 ;G[ o Z_Z5 GF\ ZMH B]<,L 

VNF,TDF\ JF\RL ;\E/FJL HFC[Z SIM"P

:Y/ o VDNFJFNP                s NL5S C;D]BEF. B\EFTL f
TFZLB o !)v_$vZ_Z5                 ALHF\ V[l0xG, RLO HI]PD[HL:8=[84

    SM8" G\P$&4 VDNFJFN ;L8L
              UIC No. : GJ00866
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