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The presumption under section 139 is mandatory but
rebuttable by proof of facts contrary to the receipt of cheque for
discharge of any debt or other liability. The initial burden, however,
of proving that the cheque was drawn by the drawee for payment
of any amount of money and it being returned by the bank unpaid
remains with the complainant. The presumptions under section 118
are also mandatory but rebuttable and could be availed only until
the contrary is proved. Even as a bill of exchange, by definition,
requires signature of the maker as also direction to pay a certain
sum of money only to or to the order of a certain person or to the
bearer of the instrument, the provisions of section 20 permits
signature and delivery of an incomplete negotiable instrument and
provides that the maker thereby gives prima facie authority to the
holder thereof to make or complete it into a negotiable instrument
and makes the signatory of such instrument liable to any holder in
due course to the extent of the amount intended to be paid
thereunder. Therefore, harmonious reading of the provisions of
sections 5, 6, 20, 118 and 139 would clearly indicate that a cheque
could be drawn, delivered and received by the payee or holder in
due course and could legally be completed under a legal authority
and when such inchoate instrument is completed to make it a
negotiable instrument, it would fall within the definition of “bill of
exchange” and would render the signatory liable upon such
instrument to the extent the amount mentioned therein is intended
by him to be paid thereunder. Unless and until contrary is proved,
such negotiable instrument would be presumed to be made or

drawn for consideration and receipt thereof would be presumed to



In the Court of Add.C.J.M,Ahmedabad City.
JUDGMENT CcCc/783/2011.
17/22

be for discharge, in whole or in part, of any debt or other liability.
However, such debt or other liability is not by any legal
presumption presumed to be a legally enforceable debt or other
liability. Therefore, the onus of proving that the presumed or proved
debt or legal liability was legally enforceable remains with the
complainant. Consequently, in all given fact-situations, the Court is
required to examine whether the presumptions regarding
consideration and there being any debt or other liability are
rebutted by the accused person by preponderance of probabilities
and whether the complainant has proved that the debt or other
liability, presumed or proved by overwhelming evidence, was
legally enforceable. Although there is no presumption as regards
any debt or other liability being legally enforceable, it would be
found that once a debt or other liability is presumed and not
properly rebutted, it would be legally enforceable, unless and until it
is shown to be legally unenforceable. Such scheme of the
provisions of law clearly indicates the object of serving the purpose
of realization of the promise apparently contained in a negotiable
instrument, which is that the amount for payment of which the bill of
exchange was intended to be made will be paid to the payee or the
holder in due course.

It is true that the accused person did not lead any
evidence to prove any payment by him but the liability was clearly
disputed in defence and an added burden was cast upon the
complainant to prove not only that there was an existing debt or
liability but that debt or other liability was legally enforceable,
particularly in view of the fact that the dates in the cheques were
filled up in different hands for the purpose of recovering the debt

which had admittedly arisen five years before that date.
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As observed by the Supreme Court in Krishna
Janardhan Bhat v. Dattatraya G. Hegde [AIR 2008 SC 1325],
existence of legally recoverable debt is not a matter of presumption
under section 139 of the Act. It merely raises a presumption in
favour of the holder of a cheque that the same has been issued for
discharge of any debt or other liability. And, as held by the Apex
Court in M.S.Narayana Menon v. State of Kerala (2006) 6 SCC
39, it is not necessary for the defendant to disprove the existence
of consideration by way of direct evidence. The standard or proof
evidently is preponderance of probabilities and necessary
inference could be drawn not only from the materials on record but
also by reference to the circumstances upon which the accused
relies. In Kamala S. Vidhyadharan M.J. [2008 (1) GLR 423], the
Supreme Court also held it to be well-settled that when two views
were possible, the High Court exercising its appellate power
against a judgment of acquittal shall not ordinarily interfere. In
John K. John v. Tom Varghese [(2007) 12 SCC 714], the
Supreme Court held that the High Court was entitled to take notice
of the conduct of the parties and draw its own conclusion. If, upon
analysis of the evidence brought on record by the parties, a finding
of fact has been arrived at that the cheque had not been issued by
the respondent in discharge of any debt, it could not be said to be
perverse. Therefore, even assuming in favour of the complainant
that there was an existing debt or liability for payment of which the
cheques were drawn, or allowed to remain with the complainant, it
was not perverse for the trial Court to conclude that the
complainant had failed to prove beyond reasonable doubt that the
debt was legally recoverable on the date of the cheques in

guestion.
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