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2)  ollHER VEIA UIEARA §SHoll WRA—AAHI HHEIUIE 22Melgd oSl
R [A3ea 4121 Arudlgxs Ylola, 06 F.A52.(3%) 0w ¥¥Aoeoll
AR dlOd 8 A w¥x¥Aoe 2143d AL 2-d ¥%¥Hoe 8 SRRl S AE ¥¥Aoe BU AENRI
ARAIY® Y[olol EURI SlIHER 2RI &IFSIEHI Aed Uese AUld ol.§3 /2020 Eluid
SAIHI 2A19d &d] el A U] ¥l alIHER AYRIA BIFSIE 1.9/ /2020011 A% AR
AFUAIY® Y[olotoll dFLIHI Ao HIUE & Vol d 2020 (0) AJEL-HC 242294 GUR

URes) 83d 8 Yofl 85ofle oflA Yot .
2020 (0) AIJEL-HC 242294 GUJARAT HIGH COURT Hon'ble Judges: Vikram Nath,

A.J.Shastri Atira Employees Union Versus Ahmedabad Textile Industries Research
Association Special Civil Application No. 1407 of 2006 ; Civil Application No. 1 of 2019 ;
Letters Patent Appeal No. 63 of 2020 ; Decided on:- 07-09-2020 Acts and Rules Referred :
INDUSTRIAL DISPUTES ACT, 1947 Section - 10(1) INDUSTRIAL EMPLOYMENT
(STANDING ORDERS) ACT, 1946 BOMBAY INDUSTRIAL EMPLOYMENT
(STANDING ORDERS) RULES, 1959 Service and Labour - Industrial Disputes Act, 1947 -
S. 10(1) - Industrial Employment (Standing Orders) Act, 1946 - Bombay Industrial
Employees Standing Rules, 1959 - Letters Patent Appeal - Clause 15 - age of retirement -
fixation of age of retirement as 60 years for employees of Grade-I to VII (Scientific and
Research staff) - fixation of age of retirement as 58 for other category of employees -
provision of extension in the age of retirement - controversy with regard to age of retirement
- reference to Tribunal - Ld. Tribunal determined age of retirement of employees in ATIRA
at 60 years - challenged - duty of every establishment to draft the standing orders for
regulating conditions of employment - model standing orders have a predominance in
absence of certified standing orders - no dispute on the part of respondent/management as to
application of Act of 1946 and provisions of model standing orders - standing orders could
not be certified by the management under the Act as required - no settlement or agreement
between both the sides with regard to the issue of age of retirement - application of clause 27

of Model Standing Orders of Schedule I under the Rules - clause 27 of Model standing
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orders refers the age of retirement as 60 years - Management of ATIRA failed to draw up and
framed the certified Standing Orders - in absence of certified standing orders, application of
model standing orders - welfare of employees is the object of Act of 1946 - statutory force
cannot be superseded by an agreement - case of Western India Match Co. Ltd (Supra) relied
on - age of retirement mentioned in the Model Standing Order prevails over age of
retirement mentioned on the appointment order - no illegality in the judgment of Tribunal in
fixing age of retirement as 60 years by applying Model Standing Orders - judgment of Ld.
Single Judge set aside - LPA allowed. Imp.Para:- 8, 9, 10, 11, 13, 14, 15

g, 2193d A AIRNE] GUR 18R AVl ollHER AHEIAA JIEAA §SH
S &1, Ad] gSH SIUEI YO HIod 2ALf] ASIY 018 Aol Aef] A€ UIEABA §SH 26 S3,
Aeyi Adl A, agiai, oflxl uaisR A Y evid 2 &1, il Aod ollHER
JarRid algsidell acee(o) A AMLF.LAA.—AUR{l. 0¢5e3 o ARNA Al
d1312s [A3ecs 211 AHIcHRIH USdoll 212131281 BU 211612 2AU]A €A Fofl BSaile
of|J Yot 8.

New Shorrock Mills Limited Versus Rameshbhai Atmaram Patel Civil Miscellaneous
Petition No. 106 of 1998 ; Decided on:- 06-03-1999 Acts and Rules Referred :
INDUSTRIAL DISPUTES ACT, 1947 Section - 17B CODE OF CIVIL PROCEDURE,
1908 Section - 114, Order - 47R.1 INDUSTRIAL DISPUTES ACT, 1947 - S. 17B CODE
OF CIVIL PROCEDURE, 1908 - S. 114, Or. 47 R. 1 - award under Industrial Disputes Act -
expression "full wages" under S. 17B - interpretation thereof - court held that full wages to
be paid as if he is continuing in service - application for review - "full wages last drawn"
must be given their pain and material meaning - principles analogous to provisions of review
application would be attracted - in appropriate and fit case, in the larger interest of justice,

the order can be altered modified or varied - application allowed.
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AHYl 8 82AU SRIEI YO Hiod 2RI ASI o1&l 2ial Aefl 241 AA2NH1 ofl%1 uzisiRell uc
riof]l GaRoll 2181 860 UIZ] Aol IRsIRIEAR B2l A &ldig] U eioflu Id YuiR
ad el Aief.sl.Aesell saH—U(g) SERUIA F2AdIgfoll ¢idl $3d Bldio] ULl UL
eflofl A HisldIdIS 8.

AIH, GURASA dHIH SREITRA AHY 36i3H1 SAIHI AA19al13] A Idlal elotHi def,
gsielall A.HYWR Velddoll ¥¥Hl aRRILI dIid AHTalRAA dl.29/ /20Ul A%
R0 (Ad.RAl.dl. 61.23/2023)0ll HR Sl §SH AYHI A € WUl Aol ol
U21SIR0fl 250 HOR SA1 Al %] Ui A1HIUI WiAY] dPd S 2RY A 8. Al
350U SAollH SIA oIHER SIE dI.29/q/0Uall A% JIEAA §SH SA & ial ddl
uRiegll dr.2/w /0l A% sl oflxl uzisRa dofl uRiegll uelddll ALls1g5 oisd

dl.3/U/20Udl1 A% HAA BIEf, 211 21 %] AHUHJYTEIHI EIVIE S3d 8.

(R) R¥ERS %] Aed] AHIUIIG oA SI@UIHI AHIddAl HIHIGIAT dHall
Q.. U2l HRSd &R &Ad AiS—F FUIN Y S & Fofl g5l [Qara Ad] & 5,
RYERA AIUIPIS [QAgie ulBlcuy—acroniel Gectddl aldoll Ay 2] ervid
9ol SIS Slofoll 2A[ESIR ot€ll SREI & sIUEIHT 241d] SIS FNdAYIES o1l 2Hal S1E sIgueR)
[An>) uR 12101 gell ISl ot®fl. ¥ sIuEIl] A2AUIg] AA2A § AIE.S]. e [c1u0f] iE2
o 8l}. dgHi dHol SUA H¥ER Asdl [AResl AalxR s ofRdl sleolall 00U 2
AEAEY Ulall of. 2941 URIED YJd o IHER AU SIcall YSIElal]l Geaut 53 wLI1dd &
S, Aol Aordigofl AReINREHI AlBIs Aeidd WA AR 2ol (oiefs Adiof]

Sief Acdl oell. dIHER SI2 ol HYA 819d 8 S, It was, therefore, submitted before us
relying upon Grindlays Bank Ltd. V/s. Central Government Industrial Tribunal and others

(supra) that even in the absence of an express power of review, the Tribunal had the power to



review its order if some illegality was pointed out. The submission must be rejected as
misconceived. The submission does not take notice of the difference between a procedural
review and a review on merits. This Court in Grindlays Bank Ltd. V/s. Central Government
Industrial Tribunal and others (supra) clearly highlighted this distinction when it observed-.
"Furthermore, different considerations arise on review. The expression "review' is used in the
two distinct senses, namely (1) a procedural review which is either inherent or implied in a
court or Tribunal to set aside a palpably erroneous order passed under a mis-apprehension by
it, and (2) a review on merits when the error sought to be corrected is one of law and is
apparent on the face of the record. It is in the latter sense that the court in Patel Narshi
Thakershi case held that no review lies on merits unless a statute specifically provides for it.
Obviously when a review is sought due to a procedural defect, the inadvertent error
committed by the Tribunal must be corrected ex debita justitiae to prevent the abuse of its
process, and such power inheres in every court or Tribunal” .

Applying these principles it is apparent that where a Court or quasi judicial authority
having jurisdiction to adjudicate on merit proceeds to do so, its Judgement or order can be
reviewed on merit only if the Court or the quasi judicial authority is vested with power of
review by express provision or by necessary implication. The procedural review belongs to a
different category. In such a review, the Court or quasi judicial authority having jurisdiction
to adjudicate proceeds to do so, but in doing so commits a procedural illegality which goes
to the root of the matter and invalidates the proceeding itself, and consequently the order
passed therein. Cases where a decision is rendered by the Court or quasi judicial authority
without notice to the opposite party or under a mistaken impression that the notice had been
served upon the opposite party, or where a matter is taken up for hearing and decision on a
date other than the date fixed for its hearing, are some illustrative cases in which the power
of procedural review may be invoked. In such a case the party seeking review or recall of the
order does not have to substantiate the ground that the order passed suffers from an error
apparent on the face of the record or any other ground which may justify a review. He has to
establish that the procedure followed by the Court or the quasi judicial authority suffered

from such illegality that it vitiated the proceeding and invalidated the order made therein,
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inasmuch the opposite party concerned was not heard for no fault of his, or that the matter
was heard and decided on a date other than the one fixed for hearing of the matter which he
could not attend for no fault of his. In such cases, therefore, the matter has to be re-heard in
accordance with law without going into the merit of the order passed. The order passed is
liable to be recalled and reviewed not because it is found to be erroneous, but because it was
passed in a proceeding which was itself vitiated by an error of procedure or mistake which
went to the root of the matter and invalidated the entire proceeding. In Grindlays Bank Ltd.
V/s. Central Government Industrial Tribunal and others (supra), it was held that once it is
established that the respondents were prevented from appearing at the hearing due to

sufficient cause, it followed that the matter must be re-heard and decided again.

qgHi, ¥R 8 S, ASUR Hlsiofld AdRU AHEIAA BARY 5, AleFIs AHEIAd
uid AA1E1ofl A2l sdlefl SIS Acdl otell dl 2% Uld % s1uEAR 3d ¥1ad] sid]
o€l dgHi, ¥1dd 8 5, .. AA52— AT al dail 860 RURAI AJRId [oiuH]of]
FAUIGAT VAR 3R HIiZ2 SIgf FAdIgA ol Ha agai, Al Ul.2fl.—acocd
111 daofl 2Ayefaiai @) usdl oell. daal Ad] 11d ] & 5, d % sudll
HIZ 350 A1), ol URU/209301l AHIBIs Eloyaic dslers uid 31} 2] elvid
sa1Hi A1) &dl 2ial dl.a¢ /¥ /2026l AIERI EURI HIalollA A1 [IS Eloyold, USIER
edRl GURISA 1)) ¥4 aisil siedidi A1d] adl. ¥ gsHoll Wi FHi Hiolofld SIS
AAHISo! S B 5, olIHER AU AEIAA EIRI SUR HFER NSl Yool (A, Aolioe
A1g [6RAl sleal Ao 2Uloflol Aes [Afdodr HlcA agl ofl¥iAl (00U () AdAAY
207) ol SIA 8AAA 8 5, A SRIEISIA FAYIANHI QUreUL] &AM &1 Al AXINHI %
A1 P15 oAU Adoll 24211Gotl YSIEIHI Y S Iofl Acdl B. ofIHER AU AEIH
EdRI WAIMNA SIkEIl [[edlidl § Glcioll SIA AIERYAS o203 €. olIHER AURY

AHEIAA dHoll YSIEloll WRI2HI ol ¥l 5 8.
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WRI ai.24 The facts of the instant case are quite different. The recall of the award of the
Tribunal was sought not on the ground that in passing the award the Tribunal had
committed any procedural illegality or mistake of the nature which vitiated the proceeding
itself and consequently the award but on the ground that some matters which ought to
have been considered by the Tribunal were not duly considered. Apparently, the recall or
review sought was not a procedural review, but a review on merits, such review was not

permissible in the absence of a provisions in the Act conferring the power of review on the
Tribunal either expressing or by necessary implication." ollHEIR 131221 ds] Aeldd edIR]
Aolydoe s 221d 21RE] A5 Joslul dlH12s 325d1 dl WA1S]01 151242 fos2é]ud

Zloaid ol ofll (2099 () Ad Ad ¥ v¢0) ol SIA WA VvHi &AAd 8 5, There is
no dispute about the fact that review/revisiion is the creation of statute, unless provided, it

cannot be exercised. Accordingly, the Tribunal has committed no error in rejectiong the
application." ol IHEIR AUTRU AEIA A1 of[.AIZ]AI US| AHEIdd edIRl UV SRIEIS]]
Rieaidl eldoll sidofl eslsdldi d19) s asidl &l g AHeRYds AoRiR §.
1¢f.5]. 2521 e FIS cu1RAUjG YSIEIHI AR S0 1of] &g ofe].

We submit that Rule 28 of ID Gujarat Rules specifies the powers of labour courts and,
as per these specific rules, confers provisions of CPC which are applicable to labour courts,
and the application of Review as specified under CPC does not apply to labour courts.

We submit that under this application, the applicant under the disguise of Review
has claimed to set aside the award passed in Reference and also made a prayer to grant the
reference vide para 3 of the application, which is erroneous and illegal claim as if the
applicant has any grievance against the award passed on merits then the remedy is not
review but challenging it before Hon'ble High court under Article 226 and 227. The Hon'ble
labour Court cannot conduct fresh case or contradict its earlier decision under the guise of

review.
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We further submit that if Hon'ble Labour Court, under this application, sets aside the
award passed, then the hon'ble court will be assuming the powers confirmed to the
Hon'ble High Court under Articles 226 and 227, which is not within the jurisdiction and
powers of Hon'ble Labour Court.

Without prejudice to aforesaid legal matrix and In absence of power of hon'ble
labour court to review its own order/award we submit that applicant has relied on
Judgement of New Shorrek Mills and in respect to that judgement we submit that
judgement was pertaining to Sec 17 B of ID Act which is the subject matter of Hon'ble High
Court as the application of Sec 17 B occurs only after the order passed by Hon'ble High
Court, whereas, the present application to review of entire award on merits and thus, this
judgment has no application in the present case and the Apex court judgement on the
subject will prevail.

We submit that the hon'ble court is empowered by the express provisions that are
enumerated in the ID Act and Rules and Review is not within the express powers of the
hon'ble court nor enumerated under the express provisions of ID Act, 1947 or within the ID
(Gujarat) Rules and hence, the application be rejected on a want of jurisdiction of the

hon'ble court.

(3) 21 513 21%lall &slsa dxx Ais—g &l 2% wdicidl] &slsd &l dIEl dHey oial
uaisiRl ds &Ad edld eia dledl. 241 sIA 2R% SR oflxl SR d§ d¥all
[Q.9.20A 211aH] Huacd 2ot WA 2/ 3H1 ¥L1Ad oy AR Hled dl. [,
QA AHIcHRIH u2dal]l AN3E] U2 2A4161R AVl 4al ¥11dd 8 S, oAlRall BldHi
ANd1Sal Modified or Varied $3] ISI & dHY AHHEIYIE 22121d o522]% 243 (A, 242]21
AUAles  Y[olololl  YYHAo20ll  GlIHER EIAA  UIEARA  §SHoll W I
AR dldd 8 d ¥¥Ace A1U3d S 2RJ]d 8. F&f] dIgARd §SHa AYHi def2€E sl

ol oflyl u2isiRoll %0 (ANd.2A.d].) 0.23/2023 YR Sl §5H Sl ¥LI19d
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8. AHIUINT dE FoSERUA SIRY2A(RId) ICA—AETFoll 3d—¢ Aol 32 2§
&llol £1Rd 8. W SIRUIEIel &g ""oAIR" AUl &1 8. F] cdRUall Bl &lc]] 249
HR SN ol ARY S 8. WAR AIHIIN] % edldH] Huacd AHis—§ &l 2% ¥diciof]
&51sd &lol Adl val fosElRAud Slrjzd AseHi A1) sl A21d1e of &l 4% € S|
ot AR¥ 5d 8. I usd u%Fdll 6slsd ol 2Y ¥dIGioll &SISA dHY YJA YAId
ellal ddi, ofll uaisR aR¥eR AL ULAl. san—aay Yxoidl Ay 2% evid s
8 dal WA dSleRuall  A.HR  vEIddall ¥ odRRIRIAIA  AHTolIRATA
dl.29/ /20Ul A% 352024 (Ad.2A.d].) ol. 23 /2023011 3R S §5H I Y| defReE
$241 Aol ofl¥| U2ISIRal1 2§01 HYR 51 §SH S lofl E1€ HIANA 8. dgfai, dHal ¥LI1dd
8 5, digard gsH dofl UReEll dI.2/¥ /20Ul A% Sl AT oflxl UzisiRal dol
ufRiegl] Aeldel] 24215165 oisd dI.3/U/0Uall A% HAA &1Y Y 1R AHUHJIEIHI

Eluid S2clg] ¥R1HAd 8. ¥ 5§ AHJUHJTEI SHIoid AIHIUINT ARE SIS ASAR A1 SIA AUIH]

A19d o€l A aliedolld 8.

(¥) 9gai, A dl, 2l SIA AN R§ oA slRyeu(2xRId)
3C1—ACSSoll 30— RS €dlal €13 8 ol dHi HH Jelddall AcdiAloll Beau
SAUIHI AT & ol A1 UISSA (ol4H AR HH AEIddlal dI2] usdl Al U]l
SR IgAl Al A41d] & 2Aal Al Ul 8501 GeaAlUia Ayoll 2129 23 AHelddlol
a1 usdl oi®fl dg edd 8. dgai, ¥1dd 8 5, IR 8501 JIRAER 350l
SIA WRAR SAJAI YSIEla € Slall €1d] A 8. WRg dRIdcdlall AIER AIUUIHI
AHIAd ADIS AIA S1 sTNAIE 81U dl dofl GUIR Y ole] ULl dal olIHER &IYSIE AN
AHIZTSH RF Aol 29 86N USSRUIG 8. F AIHIUINIof] 241 HIA SIS 516022 ¥

1 SIA RYER 2§ 2% UAd o€l d digellu 8. dggai, A1 s1A RYER A1 U].2f.4



10

SAH—1T J¥oiofl A} %] Sclof YL B ol o3 ARId e dl. [A. J=ucne
AHIcHRIH U2dofl A1NNZ] W 18R AV &ldIgf ¥RHAA 8. HIHIYINT dRFofl A1
HYO AER ¥¥Ho2 § YSIEl &llal Adidi A1 dl d A1g.5l. x50 sAH—9(ofl)al
@ard] &dl ¥ Hlotolld a1g51Eal1 [Avy & s1REI S sAH—9( A )all GUAIAI Hlatolld GIEf51E
EYRI UAR SAJAI 1821 U] ¥ IR 8. ARAR &ldofl 2429 dRIdcdliall AR AHURIA
A+ AdISall AF2il Hi2ofl B. F&f] 241 YSIE Gldall SAHI SIF GUA2I Yd] o1ell. &Idd]
A1 ¥211Ad &51sd dHY AR ¥¥Ho2dll 6515 Aol AXI2AT Ial AdIHI 419 dl d
oiolof] &S1Sd Aol AXI2A A2 B. &Idall SAHI VRFER SIHERI0I elde] olal1dd si1uel]
BuRde ¥gfal SIHER &ldial ofsellol Sl Sl ULl AHY] § 5AU SIRIEI Yt HIo 3]
ASI otel. Al 1 ANHI oflyl uzisRel uc avell Garoll sl 85N Uilé]
ol JRsIRUEAR ©2lfl A eldie] uH eiola Ad WRAR ag &, A8l A5
SAH—U(ANS) RIRUIA F2AdIgoll ¢id] S aldiof Ul ulH edlofl 2d Hioldl dIuS
8 dd ¥L1dd 8 ¥ &slsdloll (sl siciofl I}y 2¥a1 53] 2SI A ofell da Hielg
RARNRIA YRR & GWIsd UAUT AgAR 2ial UAd WYRAIA] Rilal Adi 350
(ANc.2A1.d1.)0i.23 /2023 ol SIA SAUIHI 241Ad AdISHI SIS 21UIAIGISH 5 35S GUR0]
Aissisla ¢y olel. AieNafls [Aaie (orualall [o1u3—39 ofl 2141 &ilal Adi, gsHHI
gyl uidd sl dissisla ¢gd 5 elfdAIgIsd ofd ARl 3]l Aadied 8. 4l
SIA gsHAI SIT vissIsl § 2ifUlAIglsd ¢d ofell. Fe slidoll Ay 2141 Iy sal
¥2IAd gsHHI Aofl AUEIGd FSR 5 Y8 IR] $UI Acdl,ABSIR Aol 6gHd ed] o€l

¥ef] &lcol] 2129 of139R 5l cARNRIA LI 1R 8.
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