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VF\Sv!GL RFH"XL8 T/[ C]SD

!P VF SFD[ RFH"XL8GL lJUTM RSF;L HMTF VF SFDGF VFZM5L lJ~wW H[ 5|MlC S,Dv&&

s!fsALf4(5s!f D]HAGF U]GFGM VF1F[5 K[ T[GF SFD[ S,D && T/[GL HMUJF. 5|DF6[

VFZM5LGF ,MCLDF\YL _P_5 8SF SZTF JWFZ[ VF<SMC,GL CFHZL lGQ6F\TGF ZL5M8" 5|DF6[

D/L  VFJL  HM.V[  VG[  T[  ZL5M8"  U]HZFT 5|MlClAXG ,MCL  RSF;6LGF  lGIDM  5|DF6[

SFINFDF\ U|FCI CMJ] HM.V[4 5ZgT] CF,GF S[;GL CSLSTM TYF 5M,L; 5[5;" wIFG[ ,[TF VF

SFDGF VFZM5LGL lJ~wWDF\ RFH"XL8 SZL XSFI T[ DF8[ H~ZL V[OPV[;PV[,P ZL5M8" ZH] SZ[,

GYLP 

JW]DF\ VF SFD[ VFZM5L lJ~wW H[ S,Dv(5s!f D]HAGF U]GFGM VF1F[5 K[ T[GF

SFD[ VFZM5L AGFJ JBT[ NF~ 5LW[, CF,TDF\ HFC[ZDF\ KFS8M Y.G[ OZTM CTM T[ CSLST

5|YD NX"GLI ZLT[ Z[S0"  5Z D]SJFGL HAFJNFZL OZLIFN51FGL K[P 5ZgT] VF SFD[ S[;GL

CSLSTM HMTF HIFZ[ VFZM5L lJ~wW NF~ 5LW[,L CF,TDF\ CMJF AFATGM S[; DFGJFG[ 5F+

G CMI tIFZ[ S,Dv(5s!f D]HAGF U]GFGF SFD[ VFZM5L G[ TS;LZJFG 9ZFJL XSFI GCLP

T[YL VF SFD[ SFINFDF\ SZ[,L D[g0[8ZL HMUJF. S,Dv&&sZf 5|DF6[ VFZM5LGF ,MCLDF\YL

_P_5 8SF SZTF JWFZ[ VF<SMC, D/L VFjIFGL CSLST ,MCL RSF;6LGF lGID $sZf GF

VG]~5 YI[,L CMJFG]\  5]ZJFZ YT]\  GYL T[YL VFZM5LGL lJ~wWDF\  VFJF N]lQFT 5]ZFJFGF

VFWFZ[ 8=FI, R,FJL XSFI GCLP T[YL VFZM5L G[ lAGTCMDT CMJFG]\ U6JFG]\ ZC[ K[P

VF ;\NE"DF\  GFDNFZ U]HZFT CF.SM8"  wJFZF 5;FZ SZ[,F GLR[  D]HAGF R]SFNFVM

wIFG[ ,LW[,P

s!f U]HZFT ZFHI lJP AF5]HL ;JFHL4 !))_sZf HLPV[,PV[RP $5!

sZf D<CFZZFJ EUJFGNF; BZFN[ lJP U]HZFT ZFHI4 !)*! HLPV[,PV[RP.PV[,P

sCF.SM8"f Z_*Z)$

s#f SF,LNF; W]/FEF. JF3[,F lJP U]HZFT ZFHI !))&sZf HLPV[,PVFZP #*Z
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ZP VFD4  VF  SFD[  S,Dv&&sZf  GL  HMUJF.G]\  :5Q8  E\U  YI[,  CMJFG]\  H6FI

K[ VG[ VFZM5L lJ~wW T[VMGF ,MCLDF\YL GSSL SZ[, 8SFJFZL 5|DF6[ VF<SMC,G]\ 5|DF6

D/L VFJ[, K[ T[ 56 GSSL Y. XST]\ GYLP આ સબબ નામદાર U]HZFT CF.SM8[" U]HZFT

ZFHI lJP AF5]HL ;JFHL !))_sZf HLPV[,PV[RP $5!GF R]SFNFDF\ 9ZFJ[,]\ K[ S[ 

“6.  Now in this case,  the alleged offence took place on 27th

October  1978 at  21.15 hours  and  thereafter  the  P.S.I.  Mr.

Pathan had taken the accused to the Medical Officer Bhogilal

Chunilal Pandya,  P.W.2,  who examined him on the very day

at  23.00  hours  and  took  his  sample  of  the  blood  in  the

manner as provided by Rule 4(1)  of the said Rules,  for the

purpose of sending it  to the Chemical  Analyser.  It  is  to be

noted  that  though  the  sample  of  the  blood  came  to  be

collected on 27th October,  1978,  the same was sent to the

Chemical Analyser on 28th October 1978, which was received

by the Chemical Analyser on 10th November, 1978 by Regd.

Post. This clearly shows that the sample of the blood has not

reached the Chemical Analyser within 7 days of its collection

as provided in Rule 4(2)  of the Rules.  From the evidence of

the  said  Medical  Officer,  it  is  not  clear  whether  the  said

sample was accompanied by a forwarding letter in Form-  B

being a facsimile of the seal or monogram used for sealing

the  phial  of  the  sample  blood  of  the  accused.  Under  the

circumstances,  provisions  of  Rule  4(1)  &  (2)  of  the  said

Rules,  which are mandatory,  are violated.  These two patent

infirmities are fatal to the prosecution, when faced with this

situation. Mr. Trivedi, learned A.P.P. was unable to press thus

acquittal appeal any further.”

T[H AFAT[ ZLT[ નામદાર U]HZFT CF.SM8[ D<CFZZFJ EUJFGNF; BZNF s;]5|Ff GF

R]SFNFDF\ ;DY"G SZTF 9ZFJ[,]\ K[ S[ 

“30. .. the ratio in the ruling of Dalsukhji V/s. State of Gujarat

(1969-1)  75 Cri.  L.  J.  695 where it has been held that the
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provisions of rules 4 and 5 of the rules are mandatory in blood

concentration presumption under sec.  66(2)  of the Bombay

Prohibition  Act  cannot  be  drawn  unless  the  mandatory

provisions  of  rules  4  and  5  of  the  rules  have  been

scrupulously  followed.  The  Legislature  must  have  in  its

wisdom  provided  the  period  of  seven  days  for  the  blood

sample to reach the testing authority with a view to see that

there  may  not  be  any  tampering  with  the  blood  sample

collected or that the alcohol contents of the sample of blood

may not increase if it was kept in possession of the medical

officer or his subordinate for an unduly long period.  There is

no evidence on the record to show in whose possession this

phial remained till it was sent to the Chemical Analyzer. There

is also no evidence about the precaution having been taken to

ensure that there was no tampering with the contents of the

phial  when  it  was  with  the  medical  officer.  There  is  also

nothing on the record to show that for a period of eight days

this sample was kept in such a place that it was not liable to

deteriorate.  It  cannot  be  said  with  definite  certainty  that

because  of  the  breach  of  this  rule  of  sending  the  blood

sample to the testing authority so as to reach that authority

within seven days it was not likely to affect the result of the

analysis. If ratio decidendi of Ukha Kolha's case is looked into

then the certificate of  the Chemical  Analyzer,  which was a

result  of  the mandatory  provisions of  rules 4  and 5 of  the

rules particularly  the provisions now under consideration is

not valid and the same may as well become inadmissible in

evidence.

$P VFD4  p5Z D]HAGF AgG[ R]SFNFVM TYF T[DH S[; 5[5;" wIFG[ ,[TF V[J]\ :5Q856[ SCL

XSFI  S[  HIFZ[  SM.  VFZM5LGL  lJ~wWDF\  S,D  &&s!f  D]HAGF  U]GFGM  VF1F[5  CMI

tIFZ[ T[VM lJ~wW SZJFDF\ VFJ[, VF1F[5 ;AA VFZM5LGF ,MCLDF\YL _P_5 8SF VF<SMC,

D/L VFJ[, K[ S[ S[Dm T[ CSLST 5|FYlDS ZLT[ Z[S0" 5Z ,FJJFGL HAFJNFZL OZLIFN51FGL

AG[  K[  VG[  T[  CSLST  HIFZ[  Z[S0"  5Z  D]SJFDF\  VFJ[,L  CMI  tIFZ[  T[  Z[S0"  SFIN[;Z
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ZLT[  DFGJFG[ 5F+ K[ S[  S[Dm T[  56 DCtJGL AFAT K[P SFINF wJFZF OZDFJ[, D[g0[8

5|DF6[ SM. 56 ,MCL RSF;6LGM ZL5M8" V[JF lS:;FDF\ H VFZM5L lJ~wW wIFG[ ,. XSFI

HIFZ[ T[ ZL5M8" ~, ! YL $ T/[ SZ[ HMUJF.VMG]\ VG];Z6 SZL R]:T56[ 5F,G SZL T{IFZ

SZJFDF\ VFJ[,M CMJM HM.V[P SFZ6 S[ ~, $ T/[GL HMUJF.VM D[0LS, HI]ZL;5|]0\; TYF

S[DLS, .S[S8;GF J{7FlGS lGIDMG[ wIFG[ ZFBLG[ SZJFDF\ VFJ[,L K[P VG[ T[DF\ ;[d5, *

lNJ;GL V\NZ V[OPV[;PV[,PG[ D/L HJF 5FK/GM lGID 30JF DF8[G]\ SFZ6 DF+ V[8,]

H  K[  S[  *  lNJ;  5KL  ,MCLGF  GD]GFDF\  H[  l5|HZJ[8LJ  GFBJFDF\  VFJ[  K[  T[GF

SFZ6[  ,MCLDF\  ;FDlIS  O[ZOFZ  YJFGF  SFZ6[  ,MCLGF  U]6WDM"DF\  O[ZOFZ  slGQ6F\TGL

EFQFFDF\ Contamination f YFI K[ VG[ T[GF SFZ6[ H[ T[ ;[d5,GL RSF;6L SIF" AFN

RMSS; VG[ ;RM8 5lZ6FD D[/JJ] XSI GYLP

CF,GF S[;GL CSLSTM HMTF VF SFDGF VFZM5LGF ,MCLGM GD]GM ,[JFDF\  VFJ[,

K[ VG[ T[ VFH lNJ; ;]WL V[OPV[;PV[,PG[ D/[, K[ S[ S[Dm VG[ VFZM5LGF ,MCLDF\YL

GSSL SZ[,L DIF"NF SZTF JWFZ[ VF<SMC,G]\ 5|DF6 D/L VFJ[, K[ S[ S[Dm T[ GSSL Y.

XST]\  GYLP  V[8,[  HIFZ[  VFZM5L  lJ~wW  T[VMGF  ,MCLDF\YL  SFINFV[  GSSL  SZ[,L

DF+FG[ VG]~5 VF<SMC, CFHZL CMJFG]\  H6FT] G CMI tIFZ[ VFZM5L lJ~wW VF1F[5FI[,

U]GF  ;AA  TCMDTGFD]\  OZDFJL  XSFI  GCLP  VFD4  p5Z  SZ[,  RRF"  D]HA  VFZM5LGL

lJ~wWDF\  T[VMGF  ,MCLDF\YL  SFINFV[  GSSL  SZ[,  DF+FDF\  VF<SMCM,G]\  5|DF6  D/L

VFJ[,FG]\  H6FT]  G CMI tIFZ[  VFZM5L AGFJ JBT[  NF~ 5LW[,L CF,TDF\  CTM T[  S,D

&&s!f D]HAGF U]GF 38S TtJM CFHZ CMJFG]\ DFGL XSFI GCL\ VG[ HIFZ[ VFZM5L lJ~wW

NF~ 5LW[,L CF,TDF\  D/L VFJ[, G CMJFGF TFZ6 5Z SM8"  VFJ[  tIFZ[  VFZM5L lJ~wW

HFC[ZDF\ NF~ 5LW[,L CF,TDF\ KFS8M AGL OZTM CMJFGL S[ ASJF;4 R[GRF0F S[ XF\lTE\U

SZTM CMJFGL AFAT 56 Z[S0" 5Z VFJ[, CMJFG]\ DFGL XSFI GCL\P

5P VFD4 p5Z SZ[, RRF" D]HA OZLIFN51F VFZM5L lJ~wWGF S,D (5s!f 5|MlClAXG V[S8

D]HAGF  VF1F[5M  ;AA VFZM5L  lJ~wW TCMDTGFD]\  OZDFJL  XSFI T[8,L  CSLST Z[S0"

5Z ,FJL XSTF G CMI GLR[ D]HA C]SD SZJFDF\ VFJ[ K[P
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oo C]SD oo

VF SFDGF VFZM5LG[  lS|P5|MPSM0GL S,D Z#) 5|DF6[  U]HZFT 5|MlClAXG

V[S8GL  S,Dv&&s!fsALf4(5s!f D]HAGF  U]GFGF  SFD[  lAGTCMDT  KM0L

D]SJFGM C]SD SZJFDF\ VFJ[ K[P

C]SD VFH ZMH B]<,L VNF,TDF\ JF\RL ;\E/FJLG[ HFC[Z SIM"P

VDNFJFN
TFP_!q_$qZ_Z5  
        
                                                                                                  વિપિન કુમાર બંસલ

                                  જીજ ે-0 ૧૨૩૩
   $_DF\ એડી.ચીફ. જુડી.  મેજીસ્ટ્રેટ
      અમદાવાદ શહેર
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