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!P VF SFD ;G[v            JQF" G]\ K[P :5[P;L8L\U  ;\NE[" VF S[;GM VeIF; SZJFDF\ VFJTF\ H6F.

VFJ[, K[ S[ VF SFD[ VFZM5L p5Z DM8Z jCLS, V[S8GL S,Dv!(5 VgJI[GF U]gCFGM VF1F[5 K[P  H[YL

DF[8Z jCLS, V[S8GL S,D !(5 GF[ VeIF; SZJF[ H~ZL K[P H[ GLR[ D]HA K[P 

185. Driving by a drunken person or by a person under the influence of

drugs. – Whoever, while driving, or attempting to drive, a motor vehicle -

(a) has, in his blood, alcohol exceeding 30 mg. Per 100 ml. of blood

detected in a test by a breath analyser, or ]

(b)  is  under the influence of  a drug to such an extent as to be incapable of

exercising proper control over the vehicle.

shall be punishable for the first offence with imprisonment for a term which may

extend to six months, or with fine which may extend to two thousand rupees, or

with both; and for a second or subsequent offence, if  committed within three

years of the commission of the previous similar offence, with imprisonment for a

term which may extend to two year,  or with fine which may extend to three

thousand rupees, or with both. Explanation – For the purposes of this section, the

drug or drugs specified by the Central Government in this behalf, by notification

in  the  Official  Gazette,  shall  be  deemed  to  render  a  person  incapable  of

exercising proper control over a motor vehicle.

ZP ;NZC]\ SFD[ VFZF[5LGF[ A|[Y V[GF,F.hZ 8[:8 YI[, GYL VG[ VFZF[5LGF ,F[CLDF\ 30 mg.

Per 100 ml. of blood  SZTF  JW]\ VF<SF[CF[,G]\  5|DF6 D/L VFJ[,FG]\  NXF"JTF[  SF[. OF[Z[g;LS

;FIg; ,[AF[Z[8ZLGF[ SF[. ZL5F[8" 56 VF SFD[ ZH] YI[, GYLP ;G[ Z_!) GF DF[8Z jCLS, V[S8GF ;]WFZF

5C[,F A|[Y V[GF,F.hZ 8[:8 V[DPJLP V[S8GL S,D !(5 GF U]gCF DF8[ H~ZL VG[ VFJxIS CTF[P Z_!) GF

V[D[g0D[g8 AFN a,0 8[:8 56 RF,L XS[ K[P  CF,GF lS:;FDF\ VFZF[5LGF[ A|[Y V[GF,F.hZ 8[:8 YI[,

GYL VG[ VFZF[5LGF a,0DF\ lGIT DF+F SZTF JW]\ 5|DF6DF\ VF<SF[CF[,G]\ 5|DF6 D/L VFjIF V\U[GF[ SF[.

OF[Z[g;LS ;FIG; ,[AF[Z[8ZLGF[ ZL5F[8" RFH"XL8 ;FY[ ;FD[, ZBFI[, GYLP

#P GFDNFZ S[Z[,F CF.SF[8"GL VGF"S],D A[\R[ lS|DLG, ZLJLhG 5L8LXG G\P !!ZZ VF[O Z__#

GF SFD[  SZ[, C]SDDF\ GLR[ D]HAGL RRF"  C]SDGF 5[ZF G\P * DF\ SZ[, K[P H[ GLR[ D]HA K[P

"........7. Now the question is whether prosecution under Section 185 of

M.V Act is possible on the basis of the report of medical examination

and  chemical  examination,  or  whether  such  a  prosecution  is  not

possible  without  analysis  of  blood  by  breath  test.  The  answer  is
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contained in Section 202 MV Act itself.  The situation of arrest under

Section 202 M.V Act  is  different from the other situations of arrest.

When sub-Sections (3) and (4) of  Section 203, and sub Section 2 of

Section 202 authorises arrest on detection of alcohol content in blood,

or on failure to give name and address, or to provide breath sample,

arrest under Section 202 of M.V Act can be made only in a case where

the accused committed the offence in the presence of a police officer.

Sub section 3 to Section 203 or clause (a) to sub Section (1) of Section

204 does not provide that arrest is possible only if the alcohol content

exceeding 30 mg. per 100ml blood is detected. But that cannot be the

situation under Section 202 M.V Act,  because commission of offence

must  be  there  for  arrest  under  Section  202.  An  offence  punishable

under Section 185 of M.V Act can be said to have been committed only

if alcohol content exceeding 30 mg per 100 ml of blood is detected by a

breath analyzer. Commission of offence meant under Section 202 of M.V

Act is not the act of consumption of alcohol whilst driving vehicle. What

is made punishable under Section 185 of M.V Act is driving a vehicle or

attempting to drive a vehicle with alcohol in blood exceeding 30 mg per

100  ml,  detected  by  a  breath  analyzer.  This  means  that  only  when

alcohol content exceeding 30 mg per 100 ml of blood is detected by a

breath analysor, a person can be prosecuted under Section 185 of M.V

Act,  because  having  alcohol  content  exceeding  the  permitted  limit

becomes punishable as an offence only if  such quantity of alcohol is

detected  by  breath  analyzer.  This  is  the  offence  punishable  under

Section 185 of M.V Act, and only when such an offence is committed or

only when alcohol content above limit is detected by breath analysor, a

person can be arrested without warrant under Section 202 of M.V Act.

In this case breath analyzer test was admittedly not conducted by the

police, and the prosecution is based simply on the certificate of the

medical practitioner and the report of laboratory test. The requirement

of  test  by  breath  analyzer  cannot  be  dispensed  with,  and  medical

examination or laboratory examination cannot be a substitute for such

breath  test  by  breath  analyzer,  because  such  test  is  a  must  to

constitute the offence under Section 185 of M.V Act. When the section

provides a particular  mode of test to detect alcohol  content,  such a

mode  should  necessarily  be  adopted.  Such  a  mode  of  test  can  be
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dispensed  with  only  in  a  cases  where  the  accused  refused  to  give  breath

sample.  I  find that  the prosecution in  this  case is  not  sustainable  because

detection of alcohol in blood was not made by breath analyzer as provided

under Section 185 of M.V Act itself. On this ground the accused is entitled to

get an acquittal."

વધધમમમ સદર કમમમ ગધમનધમ કકગગઝનસ લમતમ પહમલમ કકમગ. પકસગઝર કકડનગ કલમ ૧૫૫(૨) ધયમનમ

લમવગ જરરગ જણમય છમ જમ આ પમમણમ છમ. 

 ( )-  CRPC 155 2 પકલગસ અધધકમર બહમરનમ કમસનગ ઈનસમફગ કમયરવમહગ કરવમનગ અથવમ તમનમ ઈનસમફગ કમયરવમહગ મમટમ
સમસનસ કકટરમમમ મકકલવમનગ સતમ ધરમવતમ મમજસટટમટનમ હધકમ ધવનમ કકઈ પણ પકલગસ અધધકમરગ એવમ કમસનગ પકલગસ તપમસ
કરગ શકમશમ નહગ. 

આમ ઉપરકકત હકગકત ધયમનમ લમતમ પકલગસ અધધકમર બહમરનમ ગધનમનમ સમદરરમમમ યકગય સતમ
ધરમવતમ મમજસટટમટ નમ હધકમ ધસવમય પકલગસ એવમ કમસનગ તપમસ કરગ શકશમ નહગ. 

હવમ . .  -  M V Act 185 નગ જગવમઈઓ ધયમનમ લમતમ સદર ગધનક કકગગઝમબલ છમ કમ  નકન

કકગગઝમબલ છમ તમ દશમરવમલ નથગ તમવમ સમજગકમમમ કક.પક. કકડ ધશડધલ-૨ ધયમનમ લમતમનધમ રહમ  છમ  અનમ ધશડધલ -૨ મધજબ જમ

ગધનક તણ વરરથગ ઓછગ સજનમ પમત હકય આવક ગધનક નકન-કકગગઝમબલ ગધનક ગણમય અનમ ઉપરકકત પમરમ-૧મમમ કરમલગ ચચમર

મધજબ . . -  M V Act 185 નમ રમગ બદલ પથમ ગધનમ મમટમ  ૬ મમસનગ અનમ પથમ ગધનક કયમરનમ તણ વરરનગ અમદર બગજ ગધનક

કરવમમમમ આવમ તક બમ વરરનગ કમદનગ સજ અથવમ દમડ અથવમ તમ બમનમનગ ધશકમ કરવમનગ જગવમઈ છમ જમ ધયમનમ લમતમ . .M V

-  Act 185 ગધનહનમ ગધનક નકન-કકગગઝમબલ ગધનક ગણમય અનમ તમથગ  આવમ ગધનમનગ તપમસ કરતમ અગમઉ યકગય સતમ

ધરમવતમ મમજસટટમટનમ હધકમ ધસવમય તપમસ કરગ શકમય નહગ અનમ જ આવમ હધકમ ધવનમ તપમસ કરગનમ ચમજરશગટ ફમઈલ

કરવમમમમ આવમલ હકય તમવમ સમજગકમમમ   ( ) CRPC 155 2 નગ જગવમઈનક બમધ નડતક હકય તમવમ સમજગકમમમ સદર ગધનમનધમ

કકગગઝમબલ લઈ શકમય નહગ તમવધમ મમર નમપણમ મમનવધમ છમ. વધધમમમ હમલનમ કમમમ ગધનમનગ તપમસ કરતમ અગમઉ ત.ક.અમલદમરમ

અમવગ કકઈ મમજધ રગ મમળવમલ હકય તમવધમ રમકડર  પરથગ જણમઈ આવતધ નથગ.  જમથગ VF SFD[   VFZF[5L lJ~wW 5|YDNX"GLI

ZLT[ U]gCF[ AGJF DF8[GF VFJxIS TtJGF[ VEFJ K[P H[YL .g;FOL SFI"JFCL SZJF BFTZ G SZTF VF S[;GL SFI"JFCL

VCL\ V8SFJL N[JFG]\ IF[uI VG[ jIFHAL H6FI K[P H[YL gIFIGF lCTDF\  gIFIGF lCTDF\ GLR[ D]HAGM C]SD SZJFDF\

VFJ[ K[P

            v oo C] S D oov

!P  CF,GF  S[;GL  lS|DLG,  5|F[;LHZ  SF[0GL  S,D  vZ5(  VgJI[  :8F[5  5|F[;L0L\u;   SZJFGF[  q50TL

D]SJFGF[ C]SD SZJFDF\ VFJ[ K[ VG[ VF SFDGF VFZF[5LG[ VF1F[l5T U]gCFDF\YL D]ST SZJFGF[ C]SD SZJFDF\ VFJ[ K[P

;NZC]\ C]SD VFHZMH TFZLB o ૨૬ 4 DFC[ o જધન 4 ;G[ ૨૦૨૨ GF ZMH  :5[P ;L8L\UDF\  HFC[Z SIM"P
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