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After conviction, Ld. Advocate for accused Mr. R.B. Patel
as well as accused Nos.1 to 3 themselves prayed for
calling the report of probation officer vide application at
Exh.47. Pursuant to such application report from Probation
Officer is called, which is brought on record vide Exh.49,
50 and 51.

Having perused the reports of Probation Officer, Ld.
Advocate Shri. Patel representing the accused persons, by
submitting application Exh.47, argued that accused Nos.1
to 3 are poor and they have social responsibility and
requested / prayed for grant of Probation. He further
submitted that considering the report of Probation Officer,
this Court keeping in mind the situation midst of which
offence is committed and prevalent position of the
accused persons and considering their age as well as
responsibility upon them, they may not be ordered to go
to the prison. More particularly, after criminal incident
upon the accused persons, no further offence has been
registered against the present accused persons. He
further argued that after the incident no any dispute has
arisen and if, they are ordered to undergo to the
imprisonment then it will ruin their entire family. So he
submitted to extend the benefit of probation to the

present accused persons.

| have heard Ld. Advocate Mr. B.M. Chavada on behalf of
injured persons and Ld. A.P.P. Mr. B.G. Patel in given
situation submitted this court to pass necessary order in

the interest of justice. He does not press for continue
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punishment to the accused person. He also argued that
looking to the allegation leveled in the present criminal

case, the victims are also required to be compensated.

On going through the record and proceedings of the case,
the victim Dashrathbhai Ramanbhai Nadiya has been
examined vide Exh.19, wherein he has clearly mentioned
that how and in which manner accused persons hit him
with sword on the upper portion of right ear, elbow of left
hand and on the forehead and simple injuries were found
and he is knowing which persons assaulted by sword. In
the cross-examination, nothing fruitful is culled out. The
complaint on record also supports the case and medical
officer has also given the supporting evidence to the
prosecution and since, deposition of victim Dashrathbhai
be considered par to deposition of injured witness, it was

sufficient to bring home the case.

On going through the record and proceedings of the case,
the victim Puriben Ramanbhai Nadiya has been examined
vide Exh.14, wherein she has clearly mentioned that how
and in which manner accused persons hit her with sword
on the left side of forehead and right side of middle of the
head and simple injuries were found and she is knowing
which persons assaulted by sword. In the cross-
examination, nothing fruitful is culled out. The complaint
on record also supports the case and medical officer has
also given the supporting evidence to the prosecution and
since, deposition of victim Puriben be considered par to
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deposition of injured witness, it was sufficient to bring
home the case.

Having perused the material and evidence Ld. Advocate
Mr. R.B. Patel submitted that he has no case as far as
upturning of conviction, but looking to the fact and
circumstances of the case, the interest of justice would
served if, the benefit under the Probation of Offender Act
is granted to the accused persons. It is also required to be
noted that present three accused persons have also

prayed for grant of probation.

Therefore, regard being had to appreciation of material
and evidence together with totality of facts and
circumstances, this court finds that impugned judgment
and order recording conviction of the accused u/s. 323 &
324 of I.P.C. cannot be said to be erroneous. This Court
has discussed evidence with regard to necessary
ingredients and appreciation of evidence, more
particularly, that of the injured, the conviction cannot be
said to perverse, but at the same time, it is to be
mentioned that offence was taken place in 2020. The
accused were approximately aged about 25, 22 and 58
years at that relevant point of time, deserves grant under
the benefit of the Probation Officer.

| have perused the report produced by Probation Officer.
According to his report and supported documents, it
reveals that accused No.1l was aged about 25 years,

accused No.2 was 22 years and accused No.3 was 58

2121 Rl
A,



40.

41.

...30... Ao 3N of.vC /014,

years old at the relevant time of incident. The dispute
arise due to quarrel with the complainant and injured and
they hit them with Sword and dhoka (wooden stick) and
kick and fist blows. The report further speaks that the
accused persons have family ties, it means that the
accused are living a settled life and engaged in their
family. Looking to the certificate of P.l. Santhal, no other
offence is registered against accused persons. Sarpanch
of Maknaj gram Panchayat and Secretary of Maknaj Dudh
Utpadah Sahakari Mandali and other people have also
ratified their good conduct and character of the accused
persons. Probation officer has given clear opinion to give
probation to accused persons.

The accused persons are remained present before the
court. They feels remorse and repentance. They are
worried about their future and also future of their family.
In these circumstances, this court on scrutiny of material
and evidence finds that since accused person are facing
conviction, the benefit under the Probation of Offender Act
should be given.

Section 4 of Probation Offender Act reads as:“When any
person is found guilty of having committed an offence not
punishable with death or imprisonment for life and the
court by which the person is found quilty is of opinion
that, having regard to the circumstances of the case
including the nature of the offence and the character of
the offender, it is expedient to release him on probation of

good conduct, then, notwithstanding anything contained
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in any other law for the time being in force, the court
may, instead of sentencing him at once to any
punishment direct that he be released on his entering into
a bond, with, or without sureties, to appear and receive
sentence when called upon during such period, not
exceeding three year, as the court may direct, and in the
meantime to keep the peace and be of good behavior:”

“Provided that the court shall not direct such release of an
offender unless it is satisfied that the offender or his
surety, if any, has a fixed place of abode 'or regular
occupation in the place over which the court exercises
jurisdiction or in which the, offender is likely to live during
the period for which he enters into the bond.”

In case of Dalbirsing Vs. State of Haryana, AIR
2000 SC 1677, Hon'ble Apex Court held thus:

“If the court forms the opinion that it is expedient to
release the offender on probation for his good conduct
regard being had to the circumstances of the case. One of
the circumstances which cannot be sidelined in forming
the said opinion is “the nature of the offence”. Thus
Section 4 can be resorted to when the court considers the
circumstances of the case, particularly the “nature of the
offence” and the court forms its opinion that it is suitable
and appropriate for accomplishing a specified object that
the offender can be released on probation of good

conduct.”

2121 Rl
A,



43.

44,

...32... Ao 3N of.vC /014,

Profitably dictum of Hon'ble Gujarat High Court in case of
Ayubbhai Ashrafbhai (Vanzara) Bhatti Vs. State of
Gujarat, 2011 JX (Gujarat) (0) 629 can also be referred
as:

“the apex court clearly goes to indicate in some of its
decision that while dealing with the sentence, imposed
upon the accused the court should consider the category
of case. The court is aware that Protraction of trial or
delay of hearing, of criminal appeal would normally would
not comes in the way of imprisonment of sentenced and
that by condition, would not sufficient to reduce the
quantum of punishment of imposed. But considering the
circumstances that my be pointed out to the court, the
lesser punishment can be imposed by the  court.
Ultimately, the imposition of punishment, period of
punishment and substantive sentenced should be able to
carry the proper message to the society, but in each order
of punishment should deter the members of the society. |
am of the opinion that the learned trial judge ought to
have thought whether the appellant should be given any
benefit of Section 4 of the Probation of Offenders Act or

”

not.

In the present case having followed the dictum noted at
Supra, considering the nature of offence along with
attentive circumstances and the fact that accused persons
faced stigma of conviction for the offence u/s.323 & 324 of
[.P.C. Thus, | find that justice shall be sub-served, if benefit

of Probation is granted.
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45. Section 5 of Probation of Offender Act speaks that if
benefit u/s.3 or 4 is given, the court may direct person to
pay such cost for court proceeding and to the victim, that
feels reasonable and proper. Taking into consideration the
time which took shelter for court proceeding and
considering preciousness of it, as well as suffering of
victim, | pass order of Rs.1,000/- as cost upon each
accused person which should be paid in DLSA, Mahesana
and the accused No.1 shall pay Rs.5,000/- to each victims
i.e. Dashrathbhai and Puriben and accused Nos.2 & 3 each
shall pay Rs.2,500/- to the victim Puriben while extending
benefit of probation.

46. Hence, | pass following order.

:: ORDER ::

Y

This sessions case is hereby partly allowed.

> The judgment of conviction recorded by this court
in Sessions Case No0.49/2021 dated 30.08.2025 is
maintained and confirmed. This Court extend
benefit of Probation under Section 4 of the
Probation of Offender Act to the present accused
persons.

> Each accused persons are hereby directed to

execute bond of Rs.10,000/- as per Section 4 of the

Probation of Offender Act read with Section 361 of

Cr.P.C. with surety of like amount for a period of 02

years before this Court, failing which this Court is

ordered to issue non-bailable arrest warrant against
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the accused persons directing them to receive
sentence.

The order of conviction passed by this court
present accused persons in sessions Case
No0.49/2021 shall remain under abeyance till period
of bail bond, i.e. for 02 years and in absence of any
other order, it shall become inoperative on
completion of period of 02 years.

Breach of any of the condition shall lead to
issuance of non bailable warrant against the
accused persons and hearing for sentence.
Accused persons are hereby commanded to keep
the peace, harmony and be of a good behavior
during the period of 02 years and it is expected to
be continued for rest of their life and shall also file
affidavit qua, before this Court.

Cost of Rs.1,000/- u/s. 5 of the Probation of
Offenders Act is imposed and shall be payable by
the each accused person into DLSA, Mahesana
within 07 days and the accused No.1l- Bharatbhai
Kantibhai Nadiya shall pay Rs.5,000/- to each
victims i.e. Dashrathbhai and Puriben and accused
No.2 - Dilipbhai Kantibhai Nadiya & accused No.3 -
Parsottambhai Joitabhai Nadiya each shall pay
Rs.2,500/- to the victim Puriben and same shall be
deposited within 07 days in the court of sessions
judge. Non-compliance of this order shall be
construed as breach of condition of the bail bond.
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> The bail bond executed during hearing of this case
shall be discharged on executing bail bond stated
here in above u/s. 4 of the Probation of Offenders
Act read with Sec.361 of Cr.P.C. which shall be
executed sooner as possible but not beyond 07
days from today before this court.

> With above order sessions case stands disposed
off.
> It is hereby ordered to send the copy of this order

to the Probation Officer, Mahesana.

Signed and Pronounced in the Open Court
today on this 25™ day of September, 2025.

Place: Mahesana. (Ambrish Laljibhai Vyas)
Date: 25/09/2025. Sessions Judge,
Mahesana.

Code No0.GJ00508
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