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185. Driving by a drunken person or by a person under the influence of
drugs.

- Whoever, while driving, or attempting to drive, a motor vehicle -

(a) has, in his blood, alcohol, exceeding 30 mg. Per 100 ml. of blood
detected in a test by a breath analyser, or]

(b) is under the ifluence of a drug to such an extent as to be incapable of
exercising proper control over the vehicle.

shall be punishable for the first offence with imprisonment for a term which
may extend to six months, or with fine which may extend to two thousand
rupees, or with both; and for a second or subsequent offence, if committed
within three years of the commission of the previos similar offence, with
imprisonment for a term which may extend to two year, or with fine which may
extend to three thousand rupees, or with both. Explanation - For the purposes
of this section, the drug of drugs specified by the Central Government in this
behalf, by notification in the Official Gazette, shall be deemed to render a

person incapable of exercising proper control over a motor vehicle.
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Cernnnns 7. Now the question is whether prosecution under section 185 of
M.V. Act is possible on the basis of the report of medical examination
and chemical examination, or whether such a prosecution is not
possible without analysis of blood by breath test. The answer is
contained in Section 202 MV act itself. The situation of arrest under
Section 202 M.V. Act is different from the other situations of arrest.
When sub-Section (3) and (4) of Section 203, and sub Section 2 of
Section 202 authorises arrest on detection of alcohol content in blood,
or on failure to give nhame and address, or to provide breath sample,
arrest under Section 202 of M.V. Act can be made only in a case where
the accused committed the offence in the presence of a police officer.

Sub section 3 to Section 203 or clause (a) to sub Section (1) of Section

204 does not provide that arrest is possible only if the alcohol content



exceeding 30 mg. per 100 ml blood is detected. But that cannot be the
situation under Section 202 M.V. Act, because commission of offence
must be there for arrest under Section 202. An offence punishable under
Section 185 of M.V. Act can be said to have been committed only if
alcohol content exceeding 30 mg per 100 ml of blood is detected by a
breath analyzer. Commission of offence meant under Section 202 of
M.V. Act is not the act of consumption of alcohol whilst driving vehicle.
What is made punishable under Section 185 of M.V. Act is driving a
vehicle or attempting to drive a vehicle with alcohol in blood exceeding
30 mg per 100 ml, detected by a breath analyzer. This means that only
when alcohol content exeeding 30 mg per 100 ml of blood is detected by
a breath analysor, a person can be prosecuted under Section 185 of M.V.
Act, because having alcohol content exceeding the permitted limit
becomes punishable as an offence only if such quantity of alcohol is
detected by breath analyzer. This is the offence punishable under
Section 185 of M.V. Act, and only when such an offence is committed or
only when alocohol content above limit is detected by breath analyzer, a
person can be arrested without warrant under Section 185 of M.V. Act. In
this case breath analyzer test was admittedly not conducted by the
police, and the prosecution is based simply on the certificate of the
medical practitioner and the report of laboratory test. The requirement
of test by breath analyzer cannot be dispensed with, and medical
examination or laboratory examination cannot be a substitute for such
breath test by breath analyzer, because such test is a must to constitute
the offence under Section 185 of M.V. Act. When the section provides a
particular mode of test to detect alcohol content, such a mode should
necessarily be adopted. Such a mode of test can be dispensed with only
in a cases where the accused refused to give breath sample. | find that
the prosecution in this case is not sustainable because detection of

alcohol in blood was not made by breath analyzer as provide under



Section 185 of M.V. Act itself. On this ground the accused is entitled to

get an acquittal.
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