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(1) Whenever a Magistrate is called upon to pass
orders under Section 156(3) of the Code, at the outset,
the Magistrate should ensure that before coming to
the Court, the Complainant did approach the police
officer in charge of the Police Station having
jurisdiction over the area for recording the
information available with him disclosing the
comission of a cognizable offence by the
person/persons arrayed as an accused in the
Complainant. It should also be examined what action
was taken by the SHO, or even by the senior officer of
the Police, when approached by the complainant
under Section 154(3) of the Code.

(i) The Magistrate should then form his own opinion
whether the facts mentioned in the complaint disclose
commision of Cognizable offences by the accused
- persons arrayed in the complaint which can be tried in
this jurisdiction. He should also satisfy himself about
the need for investigation by the Police in the matter.
A preliminary enquiry as this is permissible even by
SHO and if no such enquiry has been done by the
SHO, then it is all the more necessary for the
Magistrate to consider all these facdtors. For that
purpose, the Magistrate must apply his mind and such
application for mind should be reflected in the Order
passed by him. Upon a preliminary satisfaction,
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unless there are exceptional circumstances to be
recorded in writing, a status report by the police is to
be called for before passing final orders.

@(ii) The Magistrate, when approached with a
Complaint under Section 200 of the Code, should
invariable proceed under Chapter XV by taking
cognizance of the Complaint, recording evidence and
then deciding the question of issuance of process to
the accused. In that case also, the Magistrate is fully
entitled to postpone the process if it is felt that there is
a necessily to call for a police report under Section
202 of the Code. .

(iv) Of course, itis open to the Magistrate to proceed
under Chapter XII of the Code when an application '
under Section 156v43Y2 of the Code is also filed along
with a Complaint under Section 200 of the Code is
the Magistrate decides not to take cognizance of the
Complaint. However, in that case, the Magistrate,
before passing any order to proceed under Chapter
XII, should not only satisfy himself about the pre-
requisites as aforesaid, but, additionally, he should
also be satisfied that it is necessary to direct Police
investigation in the matter for collecdtion of evidence
whicih is neither in the possession of the complainant
nor can be produced by the witenesses on being
summoned by the Court at the instance of
complainant, and the matter is such which calls for
investigation by a State agency. The Magistrate must
pass an order giving cogent reasons as to why he
intenids to proceed under Chapter XII instead of
Chapter XV of the Code. |
I ARG H WG qe U ST A gRT R
156(3) Todowo B way # I§ we e Ry B & gRwvwsat @
o gE RAE T B @ g gl Rue @ v e |
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27. In our considered opinion, a stage has come in this
country where section 156(3) CrPC applications are to be
supported by an affidavit duly sworn by the applicant who
seeks the invocation of the jurisdiction of the Magistrate. That
apart, in an appropriate case, the learned Magistrate would be
well advised to verify the truth and also can verify the veracity
of the allegations. This affidavit can make the applicant more
responsible. We are compelled to say so as such kind of
applications are being filed in a routine manner without taking
any responsiblility whatsoever only to harass certain persons.
That apart, it becomes more disturbing and alarming when one
tries to pick up people who are passing orders under a statuory
provision which can be challenged under the framework of said
Act of under Article 226 of the Consitution of India. But it
cannot be done to take undue advantage in a criminal court as
if somebody is determined to settle the scores. We have already
indicated that there has to be prior applications under Section
154(1) and 154(1) and 154(3) while filing a petition under
secdtion 156(3). Both the aspects should be clearly spelt out in
the application and necessary documents to the effect shall be
filed. The warrant for giving a directin that an applicatin under
* section 156(3) be supported by an affidavit so that the person
making the application should be conscious and also
endeavour to see that no false affidavit is made. It is because
once an affidavit is found to be false, he will be liable for
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prosecution in accordance with law. this will deter him to
casually invoke the authority of the Magistrate under Section
156(3). That apart, we have already stated that the veracity of
the same can also be verified by the learned Magistrate, regard
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