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Position of law governing Anticipatory Bail.

The Hon'ble Supreme Court in "P. Chidambaram v. Directo-rate of
Enforcement" reported in (2019) 9 SCC 24 has held as under-

Grant of anticipatory bail in exceptional cases

69. Ordinarily, arrest is a part of procedure of the investigation to
secure not only the presence of the accused but several other purposes.
Power under Section 438 Cr.P.C. is an extraordinary power and the
same has to be exercised sparingly. The privilege of the pre-arrest bail
should be granted only in exceptional cases. The judicial discretion
conferred upon the court has to be properly exercised after application
of mind as to the nature and gravity of the accusation; possibility of
the applicant fleeing justice and other factors to decide whether it is a
fit case for grant of anticipatory bail. Grant of anticipatory bail to
some extent interferes in the sphere of investigation of an offence and
hence, the court must be circumspect while exercising such power for
grant of anticipatory bail. Anticipatory bail is not to be granted as a
matter of rule and it has to be granted only when the court is
convinced that exceptional circumstances exist to resort to that
extraordinary remedy.

72. We are conscious of the fact that the legislative intent behind the
introduction of Section 438 Cr.P.C. is to safeguard the individual's
personal liberty and to protect him from the possibility of being
humiliated and from being subjected to unnecessary police custody.
However, the court must also keep in view that a criminal offence is
not just an offence against an individual, rather the larger societal
interest is at stake. Therefore, a delicate balance is required to be
established between the two rights—safeguarding the personal liberty
of an individual and the societal interest. It cannot be said that refusal
to grant anticipatory bail would amount to denial of the rights
conferred upon the appellant under Article 21 of the Constitution of
India.
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83. Grant of anticipatory bail at the stage of investigation may frustrate
the investigating agency in interrogating the accused and in collecting
the useful information and also the materials which might have been
concealed. Success in such interrogation would elude if the accused
knows that he is protected by the order of the court. Grant of
anticipatory bail, particularly in economic offences would definitely
hamper the effective investigation. Having regard to the materials said
to have been collected by the respondent Enforcement Directorate and
considering the stage of the investigation, we are of the view that it is
not a fit case to grant anticipatory bail.

The Hon'ble Supreme Court in "XXX vs Arun Kumar C. K" reported
in AIR 2022 SC 5705 has held in Para-15 as under:

In many anticipatory bail matters, we have noticed one common
argument being canvassed that no custodial interrogation is required
and, therefore, anticipatory bail may be granted. There appears to be a
serious misconception of law that if no case for custodial interrogation
1s made out by the prosecution, then that alone would be a good
ground to grant anticipatory bail. Custodial interrogation can be one of
the relevant aspects to be considered along with other grounds while
deciding an application seeking anticipatory bail. There may be many
cases in which the custodial interrogation of the accused may not be
required, but that does not mean that the prima facie case against the
accused should be ignored or overlooked and he should be granted
anticipatory bail. The first and foremost thing that the court hearing an
anticipatory bail application should consider is the prima facie case put
up against the accused. Thereafter, the nature of the offence should be
looked into along with the severity of the punishment. Custodial
interrogation can be one of the grounds to decline custodial
interrogation. However, even if custodial interrogation is not required
or necessitated, by itself, cannot be a ground to grant anticipatory bail.

The Hon'ble High Court of Gujarat in "Harisinh Abhesinh Parmar
Versus State Of Gujarat" reported in 2023 (0) AIJEL-HC 244993 has
held as under;

9. Therefore, considering the law which has been laid down by the
apex court and considering the averments made in the complaint filed
by the original complainant and after considering the observations
made by the learned sessions judge concerned, this court is of the
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considered view that custodial interrogation can be one of the grounds
to decline anticipatory bail. However, even if custodial interrogation is
not required or necessitated, by itself, cannot be a ground to grant
anticipatory bail and this is not the case where the discretion should be
exercised in favour of the applicant for anticipatory bail.
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