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S.8 Prohibition of certain operations.-—

No person shall-



-::20 - N.D.P.S. C. No. 23 Of 2024

(a)cultivate any coca plant or gather any portion of coca
plant; or

(b)cultivate the opium poppy or any cannabis plant; or

(c)produce, manufacture, possess, sell, purchase, transport,
warehouse, use, consume, import inter-State, export inter-
State, import into India, export from India or tranship any
narcotic drug or psychotropic substance,

S.20 Punishment for contravention in relation to
cannabis plant and cannabis.-—

Whoever, in contravention of any provisions of this Act or
any rule or order made or condition of 1licence granted
thereunder, - -

(a)cultivates any cannabis plant; or

(b)produces, manufactures, possesses, sells, purchases,
transports, imports inter-State, exports inter-State or uses
cannabis, shall be punishable--

(1)where such contravention relates to clause (a) with
rigorous imprisonment for a term which may extend to ten
years and shall also be liable to fine which may extend to
one lakh rupees;

(ii)where such contravention relates to sub-clause (b),-

( A) and involves small quantity, with rigorous imprisonment
for a term which may extend to one year, or with fine, which
may extend to ten thousand rupees, or with both;

( B) and involves quantity lesser than commercial quantity
but greater than small quantity, with rigorous imprisonment
for a term which may extend to ten years and with fine which
may extend to one lakh rupees;

( C) and involves commercial quantity, with rigorous
imprisonment for a term which shall not be less than ten
years but which may extend to twenty years and shall also be
liable to fine which shall not be less than one lakh rupees
but which may extend to two lakh rupees:Provided that the
court may, for reasons to be recorded in the judgment,
impose a fine exceeding two lakh rupees.
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- 21 - N.D.P.S. C. No. 23 Of 2024

S.29 Punishment for abetment and criminal conspiracy.
(1)Whoever abets, or is a party to a criminal conspiracy to
commit an offence punishable under this Chapter, shall,
whether such offence be or be not committed in consequence
of such abetment or in pursuance of such criminal
conspiracy, and notwithstanding anything <contained in
section 116 of the Indian Penal Code (45 of 1860), be
punishable with the punishment provided for the offence.(2)A
person abets, or is a party to a criminal conspiracy to
commit, an offence, within the meaning of this section, who,
in India abets or is a party to the criminal conspiracy to
the commission of any act in a place without and beyond
India which--(a)would constitute an offence if committed
within 1India; or(b)under the 1laws of such place, is an
offence relating to narcotic drugs or psychotropic
substances having all the 1legal conditions required to
constitute it such an offence the same as or analogous to
the legal conditions required to constitute it an offence
punishable under this Chapter, if committed within India.

S.35Presumption of culpable mental state.-
(1)In any prosecution for an offence under this Act

which requires a culpable mental state of the accused,
the Court shall presume the existence of such mental
state but it shall be a defence for the accused to
prove the fact that he had no such mental state with
respect to the act charged as an offence in that
prosecution.Explanation: In this section ‘'culpable
mental state" includes intention, motive knowledge of a
fact and belief in, or reason to believe, a fact. (2)For
the purpose of this section, a fact is said to be
proved only when the court believes it to exist beyond
a reasonable doubt and not merely when its existence is
established by a preponderance of probability.
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S.54 Presumption from possession of illicit articles.—

In trials under this Act, it may be presumed, unless and until the contrary is
proved, that the accused has committed an offence under this Act in respect
of—(a)any narcotic drug or psychotropic substance or
controlled substance;(b)any opium poppy, cannabis plant
or coca plant growing on any land which he has
cultivated; (c)any apparatus specially designed or any
group of utensils specially adopted for the manufacture
of any narcotic drug or psychotropic substance or
controlled substance; or(d)any materials which have
undergone any process towards the manufacture of a
narcotic drug or psychotropic substance or controlled
substance, or any residue left of the materials from
which any narcotic drug or psychotropic substance or
controlled substance has been manufactured, for the possession

of which he fails to account satisfactorily.
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Aolly UAlofl &19RHi s URGIE Wsdioll ¥yRA 2R-d s sl
ARIUIA HeerHid 419 Holl 21dd. AHx 241210 sARJIE dUIR] Adl SAIS: A
2.00 413 9ol sI2I9INIa Gididd] HIsAd &ldidll &slsa wIdd 8. dHy U

Aol 1y YR SAToll AHJ SAHIS—1E.U ¥RIUUIIH A19d 8. dgfHi SIA AHis—v0 ]
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35 A3No] Uall3] %Y SAIHI A19d 8. dHI ULl AEWG AHY ¥L11Ad B. A1,
2sd10il ¥u1RA AHA sRidIe] yef &di sdIs 1c.3U 9193 ol Glad &ldig]
yddl uidd 8. dgai sIRAED al A18eloll xoiiofl Adidi 241l dai
uel Aeg &slsd sdld &1 8. 1, &ldall SIA 2ofl Glolall AHY A&l dIZ]v
R/0¢/209€C, AC.3U 1¥d 8. RARGIE ALl spEe F.AH. 910
2124 1.%]. %1191zl 12A1of] WRlald ollAol UIdIA (215 .44 .08l ol 14]
3613 SARUIE olladiHi A1 Vol RIRGIIE A€ AUlld slu1E U] 2121 .241.2ll0l ol
adl HIZ AUIHI A19d 2Hal d Ad Wl 22RAaiHi Dol ¥18 S Jlofl AH
Al.R/0¢ /209 AHY 9.3U WA 8. d ANNHI U Uofl AH

oloidof] A28 %A1 A16A 2Av]] IS A ofel].

(a?) AIH, SIRUIE U %Y AVE YAlgf YEUISal Sl ARIUIA Aidall
AH1A MU Yol 19y dcdl WYl &R & § olgl? d aiss] sl 8d 8.
dgHi Al SIH APINfl AUT Sl Vat.sl.Ul2ARe. As2 85N0fl uIElICHS
QI AHodd ) S Ys 84l WA dofl @il Al ARIUla Hadgr i
olal 8. ¥El w121Nefl UUT Sl Usdl A 249 AT ] 2R3 weIR 8. A
SIA oiAUI9 U Aal.sl. U4, 282 ofl sdH-—U0 A8l SHH—B ofl AIElIcHS
AIdIgAle] Ulda SAIHI 1A ol d 2Aefl dsR dldd 8. 3]

d ollcd NdIAHi 2419 d).

sdH—Jo Hidll A1E1IcHS N21dIef Glioid
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(23) Al sIA oA U Aol.sl. LR, As2dd] saH-Uo o]
HoSe3] A2AdIgo] Uldel $AIH1 419d of &ldig] ¥21Ad 8. ¥&fl d olicid AU

S0l 242116 sA@H—U0 AN dIHi 2419 dl d of | Yo .

S.50 Conditions under which search of persons shall be
conducted.-

(1)When any officer duly authorised under section 42 is
about to search any person under the provisions of
section 41, section 42 or section 43, he shall, if such
person SO requires, take such person  without
unnecessary delay to the nearest Gazette Officer of any
of the departments mentioned in section 42 or to the
nearest Magistrate.(2)If such requisition is made, the
officer may detain the person until he can bring him
before the Gazetted Officer or the Magistrate referred
to in subsection (1).(3)The Gazette Officer or the
Magistrate before whom any such person is brought
shall, if he sees no reasonable ground for search,
forthwith discharge the person but otherwise shall
direct that search be made.(4)No female shall be
searched by anyone excepting a female.(5)When an
officer duly authorised under section 42 has reason to
believe that it is not possible to take the person to
be searched to the nearest Gazetted Officer or
Magistrate without the possibility of the person to be
searched parting with possession of any narcotic drug
or psychotropic substance, or controlled substance or
article or document, he may, instead of taking such
person to the nearest Gazette Officer or Magistrate,
proceed to search the person as provided under section


https://indiankanoon.org/doc/19564680/
https://indiankanoon.org/doc/1830223/
https://indiankanoon.org/doc/977853/
https://indiankanoon.org/doc/1581072/
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100 of the Code of Criminal Procedure, 1973 (2 of
1974).(6)After a search is conducted under sub-section
(5), the officer shall record the reasons for such
belief which necessitated such search and within
seventy-two hours send a copy thereof to his immediate

official superior.

(23.9) A1 s1A SFAIE] RRIFHIYS HAQAHIS dINiof] Ais: 137 ol §3NUIE
Hxoiofl yatlofl Yol aliadldiol] ¥ou1RA uelld R A%¥al 2IdcAdl] Scflaial
GI%gotl HIPIHT AR gRAH] AdRA] A1 AAd ANdl HA. AHY Vol 1.2
SHH—UO HX¥Cloll &AY SAUIHI A19d. FHI ARIUIA0l &lo€] HINIHI AHY S
edl 5 ddal oy SIS ARBSS (AU § A2 3613 ¥sdl duRd sAUI Hidldl
gl dl duld sREsl AlEsrk T 8. ¥ oldid AN
Sl A€ JAHIA Sl A4 Ul AH1801 3043 15| AU &1zt Al died o2l dx
¥R1Ad. %A1 cié1d Yol s31a1Elofl Bde duid ANdiAi 241d dl dxH1A el 1dd
85 ARAURN Rl « Aol HAd] A 24d21 a2l sUdflofl adl . FHi ARA A,
1225 [A313 A2 A1 SUoflofl AN &dl. ¥ 2N HIE] &dl Hal Ad A ¥ &dl.
Al AN dls doRofl adl. agai Gae aurRidi widd 8 5 Aiel usdl AR
QJ(SAl Yol SISal sl dofl Yo ue UldRiold ool UIfa Aleisais]
AA. A4 .2Nelda RN 2], dHy AR Ilsdl ¥ Add d (gee]l Il el
oflddl edl. dA A elssa 1dlsRd & 5 ASALHYXC Al AURY
Y(SAA] 21RAI0ll [a1d 1] &dll. 2RAURAA 48] spUHI AdiAHi 21dd]. agai
oiA1d Uel] 241 A€l YoodiHi 419 URal 5 Aal.Sl.ULAH. sEH—Uo dIq|
gA4Hl AR AR Ael Auidi w1dd & A Ael sg NI

8 d ¥RId] 2ial gf olld dulg & d ¥@lid] . dofl ¥UIcHI A1 $2AuIE] YLI19d


https://indiankanoon.org/doc/27644861/

- 77 - N.D.P.S. C. No. 23 Of 2024

8 5 A8l s3dl & d s AT B d AISSA S8l A olel el dHi Y aud 8 d g
qid] g otel. A1H, 21 FAAIEl] A4 Yoiiofl lal Adl Glotid AL AR
RUsd2A Holl 241dd BHal A=A WRAL] AR AAA21 w21 AN Hofl 2419d]. ¥ eslsd
oA udoll Gae durRt &lld Adl uel sldd YRk 8. dgHi sAUIE
Ul duRIdIAi A194d S duidall 819 A18E YxIcd AUl ¢RIl 2is:
55 agl A18€ 2Hd YsAIY Neldall H1s: 19 ofl Yatloflai Aat. Sl Ul AN,
Ase ofl seH—Uo YYGiall &AY SRAUIHI A1dd B, A1 SIA  Aal.sl.ULAA.
As2ofl SEH—UO0 Y¥Cioll A Ais: 32 &l Y AUUIHI AIAd O. ¥ YRIdH]
RAH AAd 8. 9 5 ddl ARURIG  qel WA B, gga
SARUIERA ARMIRAT Elog] civl AHYAl &l AAIRA eloglai Aat. sl U],
SEH—UO YXGioll 5l AHY sUIHI 241dd &dl dd] eslsa wwI1dd 8. dH
AiS: Uo ol 8AY &dlal Adl dHi ¥dd 8 5 ARIURARA [Boeldi ¥w11dd
8 5 SIS A% § voy ARBSs AulAsiFlal olldiddl oiefl. Ay I sAUHI
ARIUI of.q &fl ¥ ofl 242l o]l A S1ef gAY o], dggai 21RAUIA (eo€] F1RIal
% ofefl ddl vl sl AissA oAU1d 1A ofll.  dgHi ofl. (U Sicoll Prabha
Shankar Dubey vs State Of Madhya Pradesh, AIR 2004 SUPREME COURT 486 ol

YSIEloll WA —9 Al ¢ AdIHI 2419 dl d of > HYx6i 8,

"7. It is not disputed that there is no specific form prescribed or intended for
conveying the information required to be given under Section 50. What is necessary
is that the accused (suspect) should be made aware of the existence of his right to be
searched in presence of one of the officers named in the Section itself. Since no
specific mode or manner is prescribed or intended, the Court has to see the substance
and not the form of intimation. Whether the requirements of Section 50 have been
met is a question which is to be decided on the facts of each case and there cannot be

any sweeping generalization and/or strait- jacket formula.
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8. Section 50 does not involve any self-incrimination. It is only a procedure
required to protect the rights of an accused (suspect) being made aware of the
existence of his right to be searched if so required by him before any of the specified
officers. The object seems to be to ensure that at a later stage the accused (suspect)
does not take a plea that the articles were planted on him or that those were not
recovered from him. To put it differently, fair play and transparency in the process of
search has been given the primacy. In Raghbir Singh v. State of Haryana (1996 (2)
SCC 201), the true essence of Section 50 was highlighted in the following manner:

"8. The very question that is referred to us came to be considered by a Bench of two
learned Judges on 22.1.1996 in Manohar Lal v. State of Rajasthan
(Crl.M.P.No0.138/96 in SLP(Crl.)No0.184/1996). One of us (Verma, J), speaking for
the Bench, held:

"It is clear from Section 50 of the NDPS Act that the option given thereby to the
accused is only to choose whether he would like to be searched by the officer making
the search or in the presence of the nearest available Gazetted Officer or the nearest
available Magistrate. The choice of the nearest Gazetted Officer or the nearest
Magistrate has to be exercised by the officer making the search and not by the
accused".

AlH, AEE YSIEloll [R[edid Yol Aol .Sl UL2AR4. sl saa—uo
Hxoiofl ARIUIAIG Higld] 2H1udl slicid SIS USSA USR] UISIHT ofell. Ug
ARG d dlieid [AscU A1udoell 8 8. siddll sIA Ul ARIUIRAIG s2lu1E
U2l SEH—Uo YXGiall [AscU 2A1UdiHi A1 &ldigf SAd &I 8. AHIH, GURlSd
6s1sd elal Adl Aal.ol. .2, SAH—Uo oll 514 Gllcid ARSS AIgIA2 Aed

TS A1 SId0ll AHIS: 19 ofl HIBE R AHY SAIH] A1dd &ldldf] 85lsd YuiR

JIDRE

(23.2) i1 s13 sTRUIE utall SA Hot ARIURA Ul UR AE2I AE)

daiHi Bd  wAddaiel 2l 8l dofl duivel sAHI AHIAd 9.
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AR Aal.sl. Ul As26l| sAH—Uo of]l NI ANdIAHI 241 A A QUlSd]
Wiold 2 s3] HeEIHId ANUIoll &1} RUIR SHH—UO H¥Gall &Adofl sRIIE]
sdlof] @1 8. ¥AR A1 SIA ARIUIA U 28d AdIHi 2119 e 8. ¥l 211 51
ARV Udoid 24 sl 21i%] Holl 241dd @14 dd) 3RuIE Uiall 5A olel.

d A2NHI Aol Sl ULAA. As20fl SHH—UO HXGiall &Adofl 2311 28] a2l

(23.3)  dg¥iail. AU s1éall 2024 (O)AIJEL- SC- 73953 State
of Kerala Vs. Prabhu ol Ysi€ioll WI-§ vdl 9 AUl

2§14 dl A ofIA Yot 8.

" 6. The Appellant State raised the contention that the reasoning of the High Court for
reversing the conviction of the respondent and acquitting him that the mandatory
formalities provided under Section 50 of the Act were not complied with and thereby
the search and seizure were rendered illegal is contrary to the law laid down by this
Court in view of the indisputable factual position that the contraband was recovered
from the bag in possession of the respondent. To buttress the said contention, learned
counsel for the Appellant relied on a two -Bench decision of this Court in Ranjan
Kumar Chadha vs. State of Himachal Pradesh reported in 2023 SCC OnLine SC
1262. A bare perusal of the said judgment would reveal that after referring to the
previous judgments of this Court having precedential value, including the decisions
in State of Punjab v. Baldev Singh [(1999) 6 SCC 172] and in State of H.P. v. Pawan
Kumar [(2005) 4 SCC 350], this Court held thus:-

“132. For all the foregoing reasons, we are of the view that the High Court was
justified in holding that the appellant guilty of the offence under the NDPS act and at
the same time, the High Court was also correct in saying that Section 50 of the NDPS

Act was not required to be complied with as the recovery was from the bag.”
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7. Thus, it is evident that the exposition of law on the question regarding the
requirement of compliance with Section 50 of the NDPS Act is no more res integra
and this Court in unambiguous term held that if the recovery was not from the person
and whereas from a bag carried by him, the procedure formalities prescribed
under Section 50 of the NDPS Act was not required to be complied with. It is to be
noted that in the case on hand also the evidence indisputably established that the
recovery of the contraband was from the bag which was being carried by the

respondent.”

AIH, AEREG YSIEIHI ULl BRARUI Y¥H RUlScofl Wiaid AJiel
Hes ueld Holl A19d ol &1 2ol AdlAHig] Holl 21dd el ddi AN AH]
Aof. sl U] AA. Ase sAH —Uo Yxoidll siidiel sdi0fl 2A1uusdI o1&l EIdall
siA el AHARIUIRA WA 8d AR Jdiledl duriell s 2H1dd 8. ¥
Aal.Sl. U2, sdH— Uo o] Ao1d1ef woUde] UIdal SAI0] §2%1RUIcl B¢ o]
Aol dHi sIg ald el ¥R dl sARUIE uiall Suofl SIY ofsUlel €A il
Aol doll dlef 2ARIUla HOR otgl.

SAH—¥2 Hidll AIEIICHS N21dIEf GliGid

(2¥) Al sIA oA U Aol LR, Asedll sAH-R HYXGidl]

1214 1gfo] UIGal SAIHI A1 of 8191 2i3Nof] 2% I A O,

(2%.9) 3 A clivid ANdiAi 21D dl 241 SIA A UYH SAH-T del 3R ol

K2AY1ES YA ANAIHT 2419 dl A of|A Yol ' .
41. Power to issue warrant and authorisation.-

(1)A Metropolitan Magistrate or a Magistrate of the first
class or any Magistrate of the second-class specially
empowered by the State Government in this behalf, may issue
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a warrant for the arrest of any person whom he has reason to
believe to have committed any offence punishable under this
Act, or for the search, whether by day or by night, of any
building, conveyance or place in which he has reason to
believe any narcotic drug or psychotropic substance or
controlled substance in respect of which an offence
punishable under this Act has been committed or any document
or other article which may furnish evidence of the
commission of such offence or any illegally acquired
property or any document or other article which may furnish
evidence of holding any illegally acquired property which is
liable for seizure or freezing or forfeiture under Chapter
VA of this Act is kept or concealed.(2)Any such officer of
gazetted rank of the departments of central excise,
narcotics, customs, revenue intelligence or any other
department of the Central Government including the
paramilitary forces or the armed forces as is empowered 1in
this behalf by general or special order by the Central
Government, or any such officer of the revenue, drugs
control, excise, police or any other department of a State
Government as 1is empowered in this behalf by general or
special order of the State Government if he has reason to
believe from personal knowledge or information given by any
person and taken in writing that any person has committed an
offence punishable under this Act or that any narcotic drug
or psychotropic substance or controlled substance in respect
of which any offence under this Act has been committed or
any document or other article which may furnish evidence of
the commission of such offence or any illegally acquired
property or any document or other article which may furnish
evidence of holding any illegally acquired property which is
liable for seizure or freezing or forfeiture under Chapter
VA of this Act 1is kept or concealed in any building,
conveyance or place, may authorise any officer subordinate
to him but superior in rank to a peon, sepoy or a constable
to arrest such a person or search a building, conveyance or
place whether by day or by night or himself arrest such
person or search a building, conveyance or place.(3)The
officer to whom a warrant under sub-section (1) is addressed
and the officer who authorised the arrest or search or the
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officer who is so authorised under sub-section (2)shall have
all the powers of an officer acting under section 42.

42. Power of entry, search, seizure and arrest
without warrant or authorisation.-

(1)Any such officer (being an officer superior in rank
to a peon, sepoy or constable) of the departments of
central excise, narcotics, customs, revenue
intelligence or any other department of the Central
Government including paramilitary forces or armed
forces as 1is empowered in this behalf by general or
special order by the Central Government, or any such
officer (being an officer superior in rank to a peon,
sepoy or constable) of the revenue, drugs control,
excise, police or any other department of a State
Government as is empowered in this behalf by general or
special order of the State Government, if he has reason
to believe from persons knowledge or information given
by any person and taken down in writing that any
narcotic drug, or psychotropic substance, or controlled
substance 1in respect of which an offence punishable
under this Act has been committed or any document or
other article which may furnish evidence of the
commission of such offence or any illegally acquired
property or any document or other article which may
furnish evidence of holding any illegally acquired
property which 1is 1liable for seizure or freezing or
forfeiture under Chapter VA of this Act 1is kept or
concealed 1in any building, conveyance or enclosed
place, may between sunrise and sunset,--(a)enter into
and search any such building, conveyance or place;(b)in
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case of resistance, break open any door and remove any
obstacle to such entry;(c)seize such drug or substance
and all materials used in the manufacture thereof and
any other article and any animal or conveyance which he
has reason to believe to be 1liable to confiscation
under this Act and any document or other article which
he has reason to believe may furnish evidence of the
commission of any offence punishable under this Act or
furnish evidence of holding any illegally acquired
property which 1is 1liable for seizure or freezing or
forfeiture under Chapter VA of this Act; and(d)detain
and search, and, if he thinks proper, arrest any person
whom he has reason to believe to have committed any
offence punishable under this Act:Provided that in
respect of holder of a 1licence for manufacture of
manufactured drugs or psychotropic substances or
controlled substances granted under this Act or any
rule or order made thereunder, such power shall be
exercised by an officer not below the rank of sub-
inspector:Provided further that if such officer has
reason to believe that a search warrant or
authorisation cannot be obtained without affording
opportunity for the concealment of evidence or facility
for the escape of an offender, he may enter and search
such building, conveyance or enclosed place at any time
between sunset and sunrise after recording the grounds
of his belief.(2)Where an officer takes down any
information in writing under sub-section (1) or records
grounds for his belief wunder the proviso thereto, he
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shall within seventy-two hours send a copy thereof to
his immediate official superior.

(AwR) 21 S8 8IS AdiHi A1 ) FRUIE U2ioll 54 Y% &Il SIHall
Jalalioll  Ololld AT &l YARA &WRAlol Glold & ol ARl

Aol Sl Ul A4 0fl HEEIHIA i3ofl 5] A AHUHI SAUIHT 241AH 8.

(2v.3) 21 513 $ARAE RN HYHIY dIAiof] AAis: 137 of] Yol
ANdIH] A1 d) dI.2R/0¢ /09C ol A% dA] §% U &dl AR d3ila Uialdf]
alidd] HAA Aol FE] AN WG AlE2islotAal clidH] AV, RIRGIE
dx sl A¥2s JIGEE] a?ls sl.ariae. .4
2. AH.2Nedol 1ol A19 1] agl U agl Yo
ulfey 2215 419 oiadlaidd]l «uRA digeiai ol 3gsaiol] w1 Al0dYR
AIssIAL] A1Hall HIA FAY2 &l Yot 1213 S A1ddl 2AS U AHIAH RAYel ZIACH
soflotall GligHi AR FAH Td A A8 AAd FdIHi AH1dd. FAlall ol 14 Yol
() Acudial B olied () AouiRAl ariel (3) oayd udle (¥) <ol
AealAl  glogl oAl welidl slaRiAA LA Rl Aol U],
SAH—3R(1) HYOloll &RAY S, AR Al SFRUE] oRug udfl Gde
durRiHi ISR 8 § Aal.sl. Ul AA.ofl saH— 32 Yol AY FATeuel] Yl
4R YY AYA. AHY SHH—BR ol RAYHI AHJ YLI1dd oefl. agai s3I
ud duRididi A19d sHI AISall Ao UG AIgE YIS AufleieS
CIRIA dofl 24152 A5 ofl YotiollAi , A18€ 2¥1d ySAH S NE Aol 1414 Aol

Ais: 19 ofl YailoflAi aliadlaicl] «oRA 2RIUIRAT Hall 219l sEH—3=( )
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HYOoll AU SAIHI AHIAA. A1H, AEE URY ARUIRAI %5dl s
HIZ SAH—3R( ) HXCloll &JAY SAIHI AIAd O. AS i1 SIA 21 SIA o]
&I%3]H1 1 81U SUIHI AHIAd & Cloal U] oAl AARIS 51501 1414 o]
Ais: 3¢ ofl YGilollHi a2l ey Uy ISR HeHectdS AdlHa NN dHell i
s: 29w ofl xGiloldi daell 21s: vv ol sAYHI A8l &ldig) YIIdd 8.
A5 dla S ¥URA dff YA Add &R S5 dHol eIl S\
AHRIURAG ussdidi AH41dd &l1 dd] slef eslsa ¥L11Ad oiefl. A5 siuId UG i
S: v ol 8AAHI ARIUIAIGfl A&l of Eldlall ciU1g 1A o], dgHI 24211B AU
sUl Yol 2Y5all sIRIAIE] AURa AHUHI IZ SAUIHT 1A &ldigf $[Cc &JAd 8.
gHi oRUI9 U A1) SIE 8y SAIHT A19d % o] Ad] S1ef 19 8 oiel.
Fef] A€ SAH—3R ofl F121d1gfo] Ulciol SAUIHT 1A &ld o] SICId L1 &, dgai
Al SIA Gollgdo]] ¥2jyI F18R ¥yl 8ldio] AS dACISS HioldIHI AHIdAd
Aol d HI2 Aol.SlULARA. SEH-T3 ol &AY S %3] ¢lal 8. %5 ys
AGISS SEH —3R § T3 HYGig) UIdal SAIH] AHIAd of &ldig) HIaidIal 2419 dl
uel Al s1A UG UIdTHi AB2s AIGIRAR Bl SHH-R § ¥3 Y¥0igf siRIdIE]
sdlofl 2&8d1 a1&fl. d cileid oll. [UH S1Zail Yasihey Yobin & Anr vs Department

Of Custom 2013 (0) ALJEL-SC -54591 Cioil YSlElail Ul 0.9 &l A3 dIHi

219 dl A ofIA Yot 8.

"11. Shri Altaf Ahmad, would further contend that when the Custom Officers had
searched and seized the contraband in the residence of the accused no.1, the Officers

had not complied with the requirements of Section 42 of the Act.

12. The first impression of ours was that Shri Altaf Ahmad may be justified in
canvassing the above proposition. But, on a deeper consideration and after looking

into the decision of this Court in the case of Union of India v. Satrohan, (2008) 8
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SCC 313, we see no merit in the contention canvassed. In the aforesaid decision it is

stated as under :

“It can, thus, be seen that Sections 42 and 43 do not require an officer to be a gazetted
officer whereas Section 41(2) requires an officer to be so. A gazetted officer has been
differently dealt with and more trust has been reposed in him can also be seen
from Section 50 of the NDPS Act which gives a right to a person about to be
searched to ask for being searched in the presence of a gazetted officer. The High
Court is, thus, right in coming to the conclusion that since the gazetted officer
himself conducted the search, arrested the accused and seized the contraband, he was
acting under Section 41 and, therefore, it was not necessary to comply with Section
42. The decision in State of Punjab V. Balbir Singh (1994)3 SCC 299, Abdul Rashid
Ibrahim Mansure Vs. State of Gujarat (2000) 2 SCC 513 and Beckodan Abdul
Rahiman Vs. State of Kerala (2002) 4 SCC 299 on the aspect under consideration or

neither relevant nor applicable.”

13. A perusal of Section 42 contemplates two situations. It contemplates entry into
and search of any building, conveyance or enclosed place in anytime between sunrise
and sunset by an officer authorized under the Act with a reason to believe that any
narcotic substance or any other controlled substance is kept or concealed in such
premises and secondly, if the search is made between the sunset and sunrise, the
requirement of the proviso to Section 42 is to be complied with under which the
officer authorized under the Act is to record the grounds of his belief. But if the
search is made by an officer authorized under Section 41(2) of the Act then the said
officer is said to be acting under Section 41(2)and therefore compliance
under Section 42 is not necessary at all. This principle is reiterated in the case of M.
Prabhulal v. The Assistant Director, Directorate of Revenue Intelligence, (2003) 8 SCC
449 and in Mohd. Hussain Farah v. Union of India & Anr.,2001 1 SCC 329, wherein
it is observed that a gazetted officer is an empowered officer and so when a search is
carried out in his presence and under his supervision, the provision of Section 42 has

no application."
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