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lS|DLPS[; G\AZ      27263 -2022      GF SFD[  VF \S o!  ,UT C]SD

VFZM5L ;FD[  V[DPJLP V[S8 SP !(5 G] RFH"XL8 ZH]  YI[,  K[P

5M,L;  TZOYL  :Y/  5Z   VFZM5LGM  SM.  A|[Y  V[GF,F.hZ  wJFZF  8[:8

SZFJJFDF\  VFJ[,  CMI  T[J]  Z[S0"  5Z  H6FT]  GYLP  H[  ;A\W[  GFDNFZ

AMdA[ CF.SM8"GM R]SFNM 2010 AIIMR (Cri) 465 BOMBAY HIGH COURT Hon'ble

Judges: D.G.Karnik, J. Naresh Dinkar Tari Versus State Of Maharashtra wIFG[ ,[TF

T[DF\ 9ZFJ[, K[ S[ By reason of an amendment made in section 185 by Act

54 of 1994 w.e.f.14/11/1994 a person is not guilty of an offence under

section 185 of the Motor vehicles Act unless the quantity of alcohol in

his  blood exceeds 30mg per  100 ml of  blood detected in  a  test  by

breath  analyser. Thus  a  person  having  driving  or  attempting  to

drive a motor vehicle even after consuming alcohol is not guilty of

an offence u/s 185 of the Motor Vehicles Act unless the quantity of

alcohol in his blood, as tested by a breath analyser, exceeds 30 mg

per 100 ml of blood.    Presence of 30mg or more of alcohol per 100 ml

of blood is an essential requirement of an offence under clause (a) of

section 185 of the Motor Vehicles Act. The essential ingredient of the

offence that the applicant had 30 mg or more of alcohol per 100 ml in

his blood was not at all stated to the applicant and was not explained to

him. It  is  possible  that  accused had consumed some alcohol  which

would not have raised level of alcohol in his blood to less than 30 mg

per  100  ml  of  blood.  But  under  a  belief  that  presence  of  even  a

smallest amount of alcohol in the blood while driving a motor vehicle

is an offence, the accused might have pleaded quitly without knowing

that presence of 30 mg of alcohol or more per 100ml in the blood is an

essential ingredient of an offence u/s 185 of the Motor Vehicles Act. In

my view,  therefore,  the  particulars  of  the  offence  of  which he  was
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accused were not properly explained to the applicant-accused by the

learned Magistrate and the trial is therefore vitiated. 

JW]DF  GFDNFZ S[ZF,F  CF.SM8"GM R]SFNM  Crl.MC.No.5562 OF

2019(E) CC 220/2018 OF JUDICIAL MAGISTRATE OF FIRST CLASS -

VI, KOZHIKODE CRIME NO.2152/2017 OF City Traffic Police Station,

Kozhikode  wIFG[ ,[TF T[DF\ 9ZFJ[, K[ S[ Alcohol in the blood of the

petitioner  was  not  detected  by  conducting  any  breath

analyser test. Therefore, the prosecution of the petitioner for

committing an offence punishable under Section 185(a) of

the Act is not maintainable and it is liable to be quashed.

JW]DF  VF  H D]N'F  p5Z GFDNFZ  S[ZF,F  CF.SM8"  wJFZF  P.

UBAID, J. Sagimon Alias Prakash Versus State of Kerala, represented

by  The  Sub  Inspector  of  Police  Crl.  Rev.  Pet.  No.1122  of  2003

Decided on : 11-07-2014 GF SFD[ 9ZFJ[, K[ S[  The requirement of test by

breath analyzer cannot be dispensed with, and medical examination or

laboratory examination cannot be a substitute for such breath test by

breath analyzer, because such test is a must to constitute the offence

under Section 185 of M.V Act. When the section provides a particular

mode of test to detect alcohol content, such a mode should necessarily

be adopted.

H[YL  56  VFZM5LGM  SM.  A|[Y  V[GF,F.hZ  8[:8  SZFJJFDF\

VFJ[,  G  CM.  T[DH  VF<SMCM,GL  8SFJFZL  ,MCLDF  S[8,L  VFJ[,  K[  T[JL

DCtJGL CSLSTM 56  RFH"XL8DF  H6FJ[,  G CM. DM8Z jCLS,  V[S8 SP !(5

D]HAGF  U]GFGL  VFJxIS  HMUJF.VMGM  E\U  YTM  CMJFG]  :5Q8  H6FI

VFJ[ K[P

ALHL  ZLT[  HMJFDF  VFJ[  TM  56  VFZM5L  ;FD[  V[DPJLP  V[S8

SP  !(5 GF  E\UGM VF1F[5 K[4 H[ ;A\W[ 5M,L;[ RFH"XL8 ZH] SZ[,  K[4 H[GF

p5ZYL VF  VNF,TG[ ;\7FG ,[JFGL 56  ;tTF  GYLP H[ ;A\W[ GFDNFZ S[ZF,F
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CF.SM8"GM R]SFNM 2011 CRLJ 2795  ( Before : Thomas P. Joseph, J )

MEHABOOB    Vs. STATE  Criminal M.C. No. 702 of 2011

Decided on :  30-03-2011  GM  wIFG[  ,[TF  T[DF  9ZFJ[,  K[  S[4  The

above discussion leads me to the conclusion that  cognizance

taken by the learned Magistrate of offences punishable under

Sections 184 and 185 of the Code on a charge sheet submitted

by the police officer after an investigation in violation of Section

155(2) of the Code is illegal and for reasons I have stated, the

said charge sheet cannot also be deemed to be a complaint as

defined u/s 2(d) of the Code.  Cognizance taken being illegal is

liable to be quashed.

H[YL 56  VF  VNF,T wJFZF  ;\7FG ,. XSFI  T[D  GYLP

JW]DF  VFZM5LGF  JFCGGL h05 ;A\W[ SM. CSLST S[ :5L0GL CSLST Z[S0" 5Z

H6FJ[,  GYLP H[YL TCMDTNFZ ;FD[GL SFI"JFCL lS|P5|MP SM0 SP Z5( VgJI[ 50TL

D]SL  KM0L D]SJFGM TYF  T[DGL ;FD[GM S[; O[;,  SZJFGM C]SD  SZJM gIFIL

H6FI  K[P  D]N'FDF,  GFX SZJMP  D]N'FDF,  ;A\W[  JRUF/FGF  C]SDM  SFIDL

SZJFP OZLIFN51F  VF  VNF,T VUZ TM VF  VNF,T H[GF  TFAF  C[9/ CMI

T[JL p5,L VNF,TGL lS|P5|MP  SM0 SP #__s5f D]HAGL 5ZJFGUL ,.G[ ;NZ

0L:RFH"GM C]SD  ZN SZFJJF  CSNFZ ZC[X[P

JW]  R]SFNFVM H]VM o !f  PORINCHU. t.k.v/s. State of Kerala cr.m.a. 1082-

2011  Zf  Sandeep  Indravadan  Sagar  Vs.  State  of  Maharashtra

2013  Cr.L.J.1147   #f  Rani  Shashank  Doshi  V/s.  State  of

Maha.2014(1) BOMCR (CRI) 339

TFP!Z DFR" ZZ GF  ZF[H B]<,L VNF,T DF\  JF\RL ;\E/FJL HFC[Z SIM"P

            s ALP H[P 58[,  f
V[0LxG,  D[8=M5M,L8G D[HL:8=[8 sSM8" G\P$f
              V  D  NF  JF  NP         


