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5|YD 51FSFZ TZO[  lJPJPzL S[PHLPS%TFG 

ALHF 51FSFZ TZO[ I]GLIG 5|lTlGWL zL  S[PVFZPZFH5]T 

 

vvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvv 

AFAT o  VM{wIMlUS lJJFN VlWGLDIG WFZM !)$* C[9/ Z[OZg; 
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9 ZF J 

 

s!f VF SFD[ A\gG[ 51FSFZM JrR[ VM[wIMlUS lJJFN pEM YTF ;M{ 5|YD DNNGLX DHN]Z SDL`GZ zL4 J,;F0 ;D1F 

CFHZ YTF A\gG[ 51FSFZM JrR[ p5:YLT VM{wIMlUS TSZFZ S[ ALHL VG[ +LHL VG];]RL DF\ lGlN"Q8 SZ[,L 

AFAT GF gIFILS lG6"I DF8[ VFBZ[ VM{wIMULS lJJFN WFZF GL S,D !_s!f ;L D]HA VM{wIMULS lJJFN 

C]SD S|DF\S S[PV[RPV[;PV[RPV[DP;LP q5(5#q V[PH[PqVF.P0LPVFZP Z__$  GF TFP #q!_q_& YL GLR[ 

D]HA GL VG];]RL D]HA VM{wIMULS TSZFZ ;FY[ 5|:T]T H6FTL AFAT gIFILS lG6"IFY[ ;M\5JFD\F VFJ[,M 

K[P 

VG];]RL 

zL  ;]A|TF S[PA[GZHL G[ T[DGL V;, HuIFV[ 50[,F lNJ;M GF 5UFZ ;lCT GMSZL DF\ ;FTtI ;FY[ 

5]Go:YFl5T SZJF S[ S[D m 

 

sZf VF SFD[ CJ[ 5KL VM{wIMULS TSZFZ VlWlGID4 !)$* G[ 8]\SF6 DF8[ VF.P0LPV[S8 TZLS[ ;\AMWJF DF\ VFJ[, 

K[ VG[  ;Z/TF BFTZ 5|YD 51FSFZ S\5GLq;\:YF G[ ;FDFJF/F TYF ALHF 51FSFZ SFDNFZ G[ VZHNFZ TZLS[ 

;\AMWJF DF\ VFJ[,F K[P  

s#f DF\U6F G] lGJ[NG ov  

 VF DH]Z SM8" G[ VM{wIMlUS TSZFZ gIFILS lG6"I DF8[ DMS,JF DF\ VFjIF AFN VF SM8[" VZHNFZ G[ 5MTFGF 

CSSNFJF GL S[OLITM VG[ ;FDFJF/F G[ ,[lBT lGJ[NG OF., SZJF AFAT[ VM{wIMlUS TSZFZ sU]HZFTf 
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lGIDM4 !)&& GL S,D !& D]HA GM8L;M SZJF DF\ VFJL CTLP VZHNFZ G[ GM8L; GL AHJ6L YTF VZHNFZ 

U]HZFT .g0l:8|I, ,[AZ I]lGIG wJFZF CFHZ Y. G[ VF\S 5 YL DF\U6F lGJ[NG ZH] SZ[, K[P H[GL 8]\S DF\ 

CSLSTM GLR[ D]HA K[P 

 #P!P  VZHNFZ TFP !!q$qZ__5  GF 5+ YL ;LSIMZL8L TZLS[ DF;LS ~P (___qv GF 5UFZ YL K DF; GF 

5|MA[XG p5Z ;FDFJF/F V[ GMSZL p5Z ZFB[,FP VZHNFZ 5MTFGL OZH B\T VG[ JOFNFZL 5}J"S AHFJTF 

VFJ[,F K[P VZHNFZ GM GMSZL GM ;DU| ;DIUF/M lA,S], ;FO K[P 

 #PZP ;FDFJF/F V[ VZHNFZG[ TFP Z5qZq_& GF 5+ YL SM. 56 HFT G] SFZ6 VF%IF lJGF GMSZL DF\ YL N]Z 

SZ[,F K[P 

 #P#P 5|MA[XG 5LZLI0 NZDLIFG VG[ tIFZ AFN 56 ;FDFJF/F V[ VZHNFZ G] SFDULZL ;\TMQFSFZS GlC CMJF 

AFAT [ ,[BLT S[ DM{lBS ZLT[ H6FJ[, GYLP 

 #P$P VZHNFZ JW] DF\ H6FJ[ K[ S[ 4 5|MA[XG GM K DF; GM ;DI 5]ZM YIF AFN VZHNFZ G[ DM{lBS ZLT[ V[D 

H6FJ[, S[ 4 TDFZ] SFD ;\TMQFSFZS K[ 5\ZT] 0FIZ[S8Z O|L YFI V[8,[ 5ZD[G[g8 ,[8Z .:I] SZJF DF\ VFJX[P tIFZ 

AFN V[SF V[S K]8F SZL NLW[,FP 

 #P5P VZHNFZ G[ TFP Z5qZq_& JF/M 5+ TFP *q#q_& GF ZMH ~A~ DF\ VF5[,MP VZHNFZ[ ;FDFJF/ ;\:YF 

DF\ Z$_ lNJ; p5ZF\T SFD SZ[, K[P 

 #P*P VZHNFZ[ GMSZL DF\ YL K]8F YIF AFN ALHF :Y/M V[ SFD D[/JJF DF8[ 5|ItG SZ[,F CMJF KTF ALH[ SFD 

D/[, GYLP VFD VZHNFZ G[ GMSZL DF\ YL 8ZDLG[8 SZTM C]SD ZN AFT, 9ZFJL  ;/\U GMSZL YL 50[,F lNJ;M 

GF 5]ZF 5UFZ ;FY[ ZL.g:8[8 SZJF DF8[ GL NFN DF\U[,L K[P 

s$f SM8" SFI"JFCLov 

 $P!P VF SFD[  DF\U6F lGJ[NG NFB, YIF AFN ;FDFJF/F TZO YL SM. H CFHZ G ZC[TF T[DGM HJFA GM CSS 

A\WS SZJF DF\ VFJ[,M VG[ T[ H ZLT[ VZHNFZ GL pPT TYF ;FDFJF/F GM 5]ZFJM ZH] SZJF GM CSS A\W SZJF 

DF\ VFJ[,M VG[ VFBZ[ ;NZ S[; DF\ DFZF VUFp GF l5|;F.0L\U VMOL;Z wJFZF VF\S !& C[9/ C]SD SZL Z[OZg; 

D\H]S SZTM C]SD TFP !q#qZ_!Z GF ZMH SZJF DF\ VFJ[,M VG[ VF V[JM0" DNNGLX `F|D VFI]ST zL4 J,;F0 

GF VM wjFFZF 5|l;wW 56 SZJF DF\ VFJ[,MP 
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 $PZP tIFZ AFN 5|P51FSFZ TZO YL VM{wIMlUS lJJFN U]HZFT lGIDM !)&&  GF ~<; Z&sV[f D]HA V[S TZOL 

C]SD ZN SZJF DF8[ 5ZR]Z6 VZHL &&q!Z NFB, SZJF DF\ VFJL CTLP H[ VZHL GF SFD[ DFZF VUFp GF 

l5|;F.0L\U VMOL;Z ;FC[A zL GF VM wJFZF SM:8 GF ~P5___qv R]SJ[ YL VZHL D\H]Z SZJF DF\ VFJL CTLP H[ 

C]SD D]HA GF6F HDF SZFJTF CF, GM S[; OZL YL OF.,[ ,[JF DF\ VFJ[, K[P 

s5f ARFJGFD] ov 

 ;FDFJF/F T[DGF JSL, zL S[PHLPS%TFG  wJFZF CFHZ Y. G[ DF\U6F GF lGJ[NG ;A\W DF\ ;NZ lGJ[NG V[8,[ 

S[ ARFJGFD] V\FS !( YL ZH] SZ[, K[P H[GL 8]\S DF\ CSLSTM GLR[ D]HA K[P   

 $P!P ;FDFJF/F V[ VZHNFZ GF DF\U6F lGJ[NG GL TDFD CSLSTM GM .GSFZ SZ[,M K[ VG[ JW] D\F H6J[ K[ S[ 

4  ALHF 51FSFZ G[ TFP !!q$q_5 GF ZMH 5|MA[XG SFDNFZ TZLS[ ,LW[,F K[ TYF V5M>g8D[g8 ,[8Z GF 5[ZF # 

DF\ H6FjIF D]HA SNF5L SFDNFZ G[ SFIDL SZ[,F GYL VG[ SFDNFZ GL SFDULZL V;\TMQFSFZS H6FTF TFP 

Z5qZq_& GF ZMH ,[BLT C]SD YL K]8F SZ[,F K[P  

 $PZP SFDNFZ GM 5|MA[XG ;DI ,\AFJL VG[ tIFZ AFN T[G[ SgOD SZ[, G CM. VFD VZHNFZ GL VZHL GF D\H]Z 

SZJF NFN U]HFZ[, K[P 

 s&f VF SFD[ VZHNFZ  TZO[ GLR[ D]HA DF{lBS TYF N:TFJ[HL 5]ZFJF ZH] YI[, K[P  

 VZHNFZ TZO[ DF{lBS 5]ZFJFov  

 VZHNFZ TO"[  ZH] YI[,M DM{lBS 5]ZFJF GLR[ D]HA K[P 

S|D V\FS DM{lBS 5]ZFJF GL lJUT 

!  !_ VZHNFZ GL H]AFGL  

  

VZHNFZ TZO[ ,[BLT 5]ZFJFov  

S|D lGqV\FS DM{lBS 5]ZFJF GL lJUT 

!  &q! 5|P5P G\P! G[ ZHLPV[P0LPYL  DMS,[, DFU6F lGJ[NG GM V[SGM,[0HD[g8   

Z &qZ 5|P5P G\PZ G[ ZHLPV[P0LPYL  DMS,[, DFU6F lGJ[NG GM V[SGM,[0HD[g8 

# &q# 5|P5P G\P# G[ ZHLPV[P0LPYL  DMS,[, DFU6F lGJ[NG GM V[SGM,[0HD[g8 
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$ &q$ 5|P5P G\P$ G[ ZHLPV[P0LPYL  DMS,[, DFU6F lGJ[NG GM V[SGM,[0HD[g8 

5 )q! GMSZL DF\ YL K]8F SZJF AFAT GM 5+ GL h[ZM1F 

& #_ V;, VF.PSF0" 

* #! ALP5 GM V5M>g8D[g8 ,[8Z 

( ZZq# 5|P5 wJFZF ALP5 AFAT[ 5|P5 GF VMYMZF.h AFAT GM 5+ 

) #$q! ALP5 GF V[,P;L GL h[ZM1F 

!_ #$qZ ALP5 GF A[\S BFTF GL h[ZM1F 

  

 ;FDFJF/F TZO[ DF{lBS 5]ZFJFov  

 ;FDFJF/F TZO YL SM. DM{lBS 5]ZFJF ZH] SZJF DF\ VFJ[, GYLP 

;FDFJF/F TZO[ ,[BLT 5]ZFJFov  

S|D lGqV\FS DM{lBS 5]ZFJF GL lJUT 

!  Z* 5|P5 GM VF;LP,[PSDLP DF\ VF5[, HJFA   

Z Z( ALP5P GF GLD6]S 5+ GL VMP;LP  

# Z) ALP5 G[ K]8F SZJF DF8[ VF5[, ,[BLT C]SD  

 

s*f N,L,M ov 

 VF SFD[ VZHNFZ TZO YL 5MTF GF DF\U6F lGJ[NG D]HA GL H N,L,M SZL G[ SFDNFZ G[ ZL.g:88 SZJF TYF 

50[,F ;DI GM 5UFZ ;FY[ GMSZL DF\ 5ZT ,[JF DF8[ GL N,L,M SZ[,L K[P JW] DF\ T[VM DFS" ZZq# GM N:TFJ[H 

wIFG[ ,FJL N,L,M SZ[ K[ S[ VF SFD[ SFDNFZ G] SFI" ;F~ CMJF AFAT GM B]N 5|P5 S\5GL GF VMYMZF.h jIlST 

GL ;CL JF/M 5+ K[ H[ HMTF SFDNFZ G] SFD ;\TMQFSFZ CMJF KTF SFDNFZ G[ BM8L ZLT[ 8DL"G[8 SZ[,F CM. Z[OZg; 

D\H]Z SZJF DF8[ GL NFN U]HFZ[, K[P HIFZ[ ;FDFJF/F TZO YL V\FS $Z YL ,[BLT N,L,M ZH] SZ[, K[P H[ J\RF6[ 

,LWLP VF SFD[ A\gG[ 51FM TZO YL VMYMZL8L ZH] SZJF D\F VFJ[,L K[P H[GL RRF" HHD[g8 DF\ H[ T[ :8[H[ SZ[, K[P

  

s(f D]N'F ov  
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 VF SFD[ VZHNFZ G] DF\U6F lGJ[NG TYF ;FDFJF/F G] ARFJGFDF DF\ H6FJ[, CSLSTM HMTF GLR[ D]\HA GF 

D]¡F p5l:Y YFI K[P 

!P  X]\ VZHNFZ 5]ZFJFZ SZ[ K[ S[ 4 T[VM ;FDFJF/F GL ;/\U GMSZL SZ[, K[ m 

ZP X]\ VZHNFZ 5]ZFJFZ SZ[ K[ S[ 4  T[DGM 5|MA[XG ;DI 5}6" YI[YL T[DG[ SFIDL SZJF DF\ VFJ[,F m 

#P X]\ VZHNFZ DF\U6F lGJ[NG DF\ DF\uIF D]HA GL NFN D[/JJF CSSNFZ K[ m 

$P X]\ C]SD m  

s)f p5ZMST D]N'FVM V\U[ DFZF lG6"I GLR[ D]HA K[P  

D]N'F G\P!P  o  CSFZDF\ 

D]N'F G\PZP  o GSFZ DF \ 

D]N'F G\P#P  o  GSFZ DF\ 

D]N'F G\P5P  o VFBZL C]SD D]HA 

oovSF Z 6Mv 

s!_f VF SFD[ CF, GM Z[OZg;  VM[wIMlUS TSZFZ VlWlGIDG WFZF !)$* C[9/ NFB, SZJF DF\ VFJ[, K[P VF SFD[ 

;FDFJF/F VF.P0LPV[S8 GL S,D ZsH[f C[9/ pwIMU GL jIFbIF DF\ ;DFlJX YJF AFAT[ GL SM. TSZFZ 

GYLP JW] DF\ VF.P0L P V[S8 GL S,D ZsS[f DF\ VF5JF DF\ VFJ[,L VM{wIMULS TSZFZ GL jIFbIF HMJFDF\ VFJ[ 

TM 4 SM. jIlSTG[ SFD[ ZFBJF VYJF G ZFBJF ;FY[ VYJF H[G[ SFD[ ZFBJF GL XZTM ;FY[ ;\S/FI[,L CMI 

V[JL DFl,SM VG[ DFl,SM JrR[GL VYJF DFl,SM VG[ SFDNFZ JrR[GL VYJF SFDNFZM VG[ SFDIFZM JrR[GL 

TSZFZ VYJF DTE[NP VFD VF jIFbIF HMTF CF, GF S[; DF\ VZHNFZ G[ ;FDFJF/ TZO YL SFD[ YL N]Z SZ[,F 

K[P H[ HMTF CF, GL TSZFZ 56 VM[wIMlUS TSZFZ K[P  CF, GF S[; DF\ VZHNFZ[ 5MTFGL TSZFZ DF8[ DNNGLX 

SDL`GZ zL4 J,;F0 GF VM G[ VZHL SZTF T[VM wJFZF ;NZ TSZFZ AFAT[ ;DFWFG GF 5|ItGM SZJF KTF 

TSZFZ GM V\T G VFJTF VFBZ[ CF, GM Z[OZg; VF.P0L V[S8 GL S,D !_s!fs;Lf D]HA SZJF DF\ VFJ[, K[P 

H[YL ;NZ Z[OZg; RF,JJFGL VF VFN,T G[ ;\5}6" CS]DT ZC[,L K[P 

s!!f    D]NNF G\P ! AFAT ov  

 !!P!P ;/\U GMSZL ;FALT SZJFGL 5|FYDLS HJFANFZL VZHNFZ GL K[P ;/\U GMSZL GL jIFbIF 

VF.P0LPV[S8 GL S,D Z5 sAL f VF5JF DF\ VFJL K[ H[ GLR[ D]HA K[P 

 S,DvZ5sALf ov ;/\U GMSZLGL jIFbIF 

VF 5|SZ6GF C[T]VM DF8[4 
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s!f SM. SFDNFZ4 lADFZL VYJF VlWS'T ZHF VYJF VS:DFT VYJF U[ZSFIN[;Z G CMI V[JL C0TF, 

VYJF T[GL SM. S;}ZGF ,LW[ G CMI V[JL TF/FA\WL VYJF SFDA\WLG[ SFZ6[ B\l0T YFI V[JL GMSZL 

;lCTGL VB\0 GMSZLDF\ CMI TM T[ V[8,L D]NT ;]WL ;/\U GMSZLDF\ K[ V[D SC[JFI4 

sZf V[S JQF" VYJF K DlCGF ;]WL B\0 s!f GF VY"DF\ ;/\U GMSZLDF\ G CMI4 tIFZ[ T[JF SFDNFZ[4 

 sV[fHM T[6[ H[ TFZLBGF ;\NE"DF\ U6TZL SZJFGL CMI T[ TFZLB 5C[,F\GF AFZ V\U|[HL DlCGFGL D]NT 

NZlDIFGv 

  s!fSM. E}UE"DF\ SFDM ZFB[,F SFDNFZGF NFB,FDF\4 V[S;M G[J]\ lNJ;; VG[ 

  sZfALHF SM. NFB,FDF\4 A;M RF,L; lNJ;YL VMKF GlC T[8,F lNJ;M ;]WL SM. DFl,S C[9/ 

       BZ[BZ SFD SI]"\ CMI TM4 V[S JQF"GL D]NT ;]WLo 

 sALf HM T[6[  H[ TFZLB GF ;\NE" DF\ U6TZL SZJFGL CMI T[ TFZLB 5C[,F K V\U|[HL DlCGF GL D]NT 

NZlDIFG v 

  s!f SM. E]UE" BF6 DF\ SFD[ ZFB[,F SFDNFZ GF NFB,F DF\ 4 5\RF6] lNJ;o VG[ 

  sZf ALHF SM. NFB, DF\4 V[S;M JL; YL VMKF GCL T[8,F lNJ;M ;]WL4 SM. DFl,S C[9/ BZ[BZ 

 SFD SI]" CMI TM4 T[ K DlCGF GL D]NT ;]WL4 

;/\U GMSZL DF\ K[ V[D U6FX[P 

 !!PZP 5]ZFJF GM AMHM ov  

 VFD VF jIFbIF HMTF VZHNFZ ;FDJF/F G[ tIF\ YL GMSZL DF\ YL K]8F SIF" TFZLB 5C[,FGF AFZ S[,[g0Z 

 DCLGFDF\ ;/\U Z$_ lNJ; SFD SZ[, K[ T[ CSLST ;FlAT SZJL HM.V[P 5Z\T] VF CSLST ;FALT SZJF GM 

 AMHM SMGF p5Z K[ T[GF DF8[ GLR[ D]HA GF R]SFNF wIFG[ ,[JF H~ZL K[P 

 1. 2002 (4) LLN 1176 (SUPREME COURT OF INDIA) M/s. Essen Deinki Vs. 

Rajiv Kumar. 

The proof of working for 240 days is on the employee, the 

respondent himself having stated at evidence stage that he had 

not worked for 240 days.  

It is on the employee to prove that he has continuously worked 

for 240 days in the preceding year. 



8         Reference ( L.C.V) No. 266/2006 

 

  Page no.8 of 18 

 

 
 

 

 2. 2003 LLR 001 (SUPREME COURT OF INDIA) U.P. Avas Evam Vikas Parish 

Vs. Kanak and Anr. 

The requirement of the Statute of 240 days cannot be disputed 

and it is for the workman concerned to prove that he has in fact 

completed 240 days in the last preceding 12 months period. As 

noticed herein-before, it has been the definite case of the 

workman concerned whilst at the stage of evidence that he has 

not worked for 240 days. 

 3. 2004 LLR 1022 (SUPREME COURT OF INDIA) Municipal Corporation, 

Faridabad Vs. Siri Niwas. 

Burden of proof was on workman to show that he had worked for 

240 days in preceding twelve months prior to alleged 

retrenchment.    

 4. 2006 III LLJ 755 (SUPREME COURT OF INDIA) Krishna Bhagya Jala 

 Nigam Ltd. v/s. Mohammed Rafi. 

The onus of establishing the period of employment of the workman 

was on the workman. 

 5. 2013 LLR 24 (GUJARAT HIGH COURT) Executive Engineer & Anr. V/s 

Raval Vitthalbhai Sagrambhai & Anr. 

Burden of proof for rendering continuous service of 240 days 

during preceding twelve months lies on the workmen.  

 !!P#P  p5ZMST  V{FnMULS lJJFN WFZFGL S,D vZ5sALf GL jIFbIF TYF GFDNFZ ;]5|LD SM8" TYF 

 U]HZFT  CF.SM8" GF H]NF H]NF R]SFNFVM DF\ 5|lT5FNLT SZ[,F l;wWF\TM HMTF wIFG[ ,[TF VZHNFZ  SFDNFZ[ 

 K]8F SZ[, T[ TFZLBYL K[<<FF !Z DF; DF\ VG]S|D[ A;M RF,L; lNJ; YL VMKF GlC T[8,F lNJ;M  ;]WL 

 ;FDFJF/F ;\:YFDF\ SFD SZ[, K[ T[J] 5]ZJFZ SZJFG] ZC[ K[P 

 !!P$P  VF SFD[ VZHNFZ TZO YL ;MU\N p5Z H]AFGL VF5[,L K[P H[DF\ T[VM V[ K[<,F !Z DF; DF\ ;/\U 

 GMSZL Z$_ lNJ; GL SZ[, CMJF G] SIF\I H6FJ[, K[P HIFZ[ VZHNFZ TZO YL 5MTFGF p5Z G] A0"G 

 l0:RFH"  SZJF DF8[ VF\S #5 YL VZHL VF5L ;FDFJF/F 5F; YL TFP !!q$q_5 YL TFP Z5qZq_& ;]WL 

 GF 5UFZ  5+S VG[ CFHZL 5+S ZH] SZJF DF8[ GL VZHL SZ[, K[ H[ VZHL DFZF VUFpGF l5|;F.0L\U 

 VMOL;Z ;FC[A zL wJFZF TFP #_q(q!( GF ZMH D\H]Z SZJF DF\ VFJ[,L K[ VG[ ;FDFJF/F G[ ;NZ 5+SM 
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 ZH] SZJF GM C]SD SZJF DF\ VFJ[,M K[P HIFZ[ ;FDFJF/F V[ VF\S #) YL ;MU\N p5Z H6FJ[, K[ S[ 4 

 N:TFJ[HM !$ JQF" H]GF K[ VG[ S\5GL GL VFYL"S 5lZ:YLTL K[<,F W6F JQFM"YL SY/L UI[,L CMI4 W6F 

 VMOL; :8FO JFZ\JFZ GMSZL KM0L HTF ZC[,F CM.4 :8FO GF DF6;M AN,JFYL N:TFJ[HM XMWJF KTF D/L 

 VFJ[,F GYL VG[ ElJQ8 DF\ D/X[ TM ZH] SZLX] T[JL AF\C[WZL VF5[,L K[P 

 !!P5P VF 5ZL:YLTL AFAT[ VZHNFZ TZO YL S[8,FS R]SFNF ZH] SZJF D\F VFJ[,F K[ H[ GLR[ D]HA K[P 

 1. M/S Vardhaman Construction Thr. ... vs Regional Provident Fund 

 2019 LLR 183. Bombay HC 

 ;NZ R]SFNF GL VG[ CF, GF S[; GL CSLSTM V,U CM. VF R]SFNM CF, GF S[; G[ ,FU] 50TM GYLP 

 2. Executive Engineer vs Pardeep Kumar And Anr. 2019 LLR 617. P & H 

 HC 

 '' 10. Now, coming to the point of proof of 240 days of 

continuous employment by the workman, initially the onus was 

upon the workman to prove his employment with the Management. 

The Management has not denied the relationship of employee and 

employee, though his status as temporary employee was challenged 

in the reply filed by the Management. If the workman had put-in 

240 days of continuous service, he is certainly entitled to 

retrenchment compensation as required under Section 25-F of the 

Act. To that extent, learned Tribunal has rightly relied upon 

the statement of MW-1, Rajbir Sharma, SDO, who had admitted in 

his cross- examination that relevant record was not produced 

except Ex. MW-1/A and Ex. MW-1/B and on that count, learned 

Tribunal was fully justified in drawing adverse inference 

against the Management. As the record of employment was being 

maintained by the Management, the onus shifted upon the 

Management to produce the entire relevant record after admitting 

the employment of the workman with the Management. 

 3. The Superintending Engineer Twad ... vs M. Natesan And Ors 2019 LLR 

743 SC. 

In the impugned judgment, the Division Bench has observed that 

the attendance register, salary certificates and other relevant 

documents were in the possession of the appellant-Board and the 

https://indiankanoon.org/doc/1056316/
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same were not marked as documents. It is to be pointed out that 

the initial burden is upon the respondents-workmen to adduce 

evidence showing that they have worked continuously for 240 

days. Only when the initial burden is discharged by the 

respondents- workmen, the burden can be shifted upon the 

appellant-Board. Both the Single Judge as well as the Division 

Bench were not right in placing the burden upon the appellant-

Board to prove that the respondents-workmen had not worked 

continuously for 240 days in a year. However, in the peculiar 

facts and circumstances of the case, we are not inclined to go 

into this question any further. The reason being that most of 

the respondents have attained the age of superannuation 

therefore, there is no question of reinstatement. 

VF TDFD R]SFNFVM G[ CF, GF S[; GF ;\HMUM ;FY[ HMJF D\F VFJ[ TM VF SFD[ SFDNFZ[ VZHL VF5L G[ S\5GL 

5F;[ YL H~ZL N:TFJ[HM GL DF\U6L SZ[, K[ S[ H[ N:TFJ[HM ;FDFJF/F V[ D/L VFJTF G CM. ZH] SZL XS[, G 

CMJF G] ;MU\N p5Z H6FJ[, K[P  JW] DF\ VF AFAT[ GFDNFZ ;]l5|D SM8" VMO .g0LIF GF R]SFNF DF\ GLR[ D]HA 

H6FJ[, K[P 

Employees' State Insurance Corporation vs M/s Harrison Malayalam Pvt. 

Ltd. (supra),  AIR 1993 SC 2655 

wherein it has been categorically held that when the details of 

the workers employed by the establishment and its contractors 

are within the exclusive knowledge of the establishment, failure 

to prove details of the same cannot be said to be beneficial to 

the said establishment. 

CF, GF S[; DF\ SFDNFZ G[ TFP Z5qZqZ__& GF ZMH SFD DF\ YL N]Z SZ[,F K[PHIFZ[ VZHNFZ TZO YL TFP 

!_q!q!( GF ZMH  TFP !!q$q_5 YL TFP Z5qZqZ__& GF  ;ID ;]WL G] 5UFZ 5+S VG[ CFHZL5+S ZH] 

SZJF DF8[ GL VZHL SZ[, K[P  ;NZ N:TFJ[HM OST S\5GL GF SAHF DF\ H CM. XS[ VG[ T[ SFDNFZ ZH] SZL XS[ 

GCLP JW] DF\ VF SFD[ ;FDFJFF GL N,L,M HJF D\F VFJ[ TM 56 T[DF\ Z$_ lNJ; AFAT GL SM. TSFZFZ AFAT[ 

56 SM. H N,L,M SZJF DF\ VFJ[,L GYLP T[JF ;\HMUM DF\ p5ZMST TDFD R]SFNF DF\ H6FJ[,F l;wWF\TM wIFG[ 

,[TF S\5GL TZO YL VZHNFZ G] ;FDFJF/F S\5GL DF\ SZ[, SFD GF ;DI G] CFHZL 5+S VG[ 5UFZ 5+S ZH] GlC 

SZJF YL ;FDJFF/F ;FD[ lJ~wW VG]DFG SZJF G] ZC[ K[P H[YL VF SFD[ ;FDFJF/ lJ~wW VZHNFZ GF Z$_ 

https://indiankanoon.org/doc/394603/
https://indiankanoon.org/doc/394603/
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lNJ; AFAT[ lJ~wW G] VG]DFG SZJF DF\ VFJ[ K[ VG[ H[YL VZHNFZ D]NNF G\P! ;FALT SZJF DF\ ;O/ ZC[,F 

CM. D]NNF G\P ! GM HJFA C]\ CSFZ DF\ VF5] K]P    

s!Zf  D]NNF G\P Z AFAT ov 

!ZP!P VF SFD[ VZHNFZ G[ GMSZL DF\ TFP!!q$q_5 GF ZMH & sKf DF; DF8[ 5|MA[XG p5Z ,[JF DF\ VFJ[, 

CMJF AFAT[ 51FSFZM JrR[ SM. H TSZFZ GYLP  VZHNFZ G] SYG K[ S[ 4 T[VM G] SFD ;\TMQFSFZS GlC CMJF 

AFAT[ SIFZ[I H6FJ[, GYLP JW] DF\ V[D H6FJ[, S[ 4 CF, 0FIZ[S8Z ;FC[A O|L G CM. O|L YI[YL 5ZD[G[g8 

,[8Z .:I] SZJF DF\ VFJX[ VG[ tIFZ AFN TFP Z5qZq_& GF ZMH VZHNFZ G[ GMSZL DF\YL D]ST SZL NLW[,FP 

HIFZ[ ;FDFJF/F GM l0O[g; V[JM K[ S[ 4 VZHNFZ G] SFD ;\TMQFSFZS G CM. ;FDFJF/F G[ SIFZ[I SgOG GM 

C]SD VF5JF DF\ VFJ[, GYLP 

!ZPZP VZHNFZ[ 5MTFG] SFD ;\TMQFSFZS CMJF G] ;FALT SZJF DF8[ VZHNFZ TZO YL DFS" ZZq# YL V[S 

N:TFJ[H ZH] SZ[,M K[P  VF N:TFJ[H G] 5]ZJFSLI D]S,F\SG SZJ] B]A H~ZL K[P  VF 5+ zL VFZPV[GP D\0,4 

V[;;LV[,vVdA[ZU- G[ ,BJF D\F VFJ[, K[P VF jIlST SM6 K[ T[ AFAT[ SM. H B],F;M GYLP JW] DF\ VF 

5+ GF SM,D G\P Z D\F GFD V[;PS[PA[GHL" ,B[, K[ VG[ T[DG] 0[hLUG[XG ;LSI]P VMOLP 5}6" SIF" TFP 

!!q$q_5 VG[ ;FD[ VM5LGIG DF\ VMS[ ,BJF DF\ VFJ[, K[P VFD SM,D G\P Z DF\ ,B[, V[;PS[PA[GHL" H VF 

SFD GF VZHNFZ CMJF AFAT GM 56 SM. 5]ZFJM GYLP JW] DF\ VF 5+ >:I] SZGFZ DF\ H[ ;lC K[ T[ SM. GL K[ T[ 

AFAT GM 56 SM. 5]ZFJM S[ :5Q8TF GYL S[ ;DU| N:TFJ[[H HMTF VF N:TFJ[H ;FDFJF/F TZO YL T[DGF SM. 

VMYMZF.h jIlST wJFZF .:I] SZJF DF\ VFJ[, CMI T[JM 56 SM. H :5Q8TF S[ 5]ZFJM GYLP H[YL DFS" ZZq# 

YL ZH] YI[,F N:TFJ[H 5]ZFJF WFZF C[9/ 5]ZJFZ YI[, GYL S[ T[GL lJUTM GL 56 SM. :5Q8TF G CM. VF 

N:TFJ[H G] CF, GF S[; DF\ 5]ZFJFSLI SM. D]<I ZCL HT] GYLP ALHL ZLT[ SC[JF DF\ VFJ[ TM VF 5+ VZHNFZ GF 

5|MA[XG G[ ,UTM ;FDFJF/F V[ >:I] SZ[, CMI T[D 5]ZJFZ YT] GYLP 

!ZP# VF SFD[ ;FDFJF/F TZO YL VF\S Z( YL VZHNFZ GM V5M>g8D[Zg8 ,[8Z ZH] SZJF DF\ VFJ[,M K[P H[GF 

VG]P G\P# DF\ V[JL XZTM D]S[, K[ S[ VZHNFZ G[ 5|YD K DF; DF8[ 5|MA[XG p5Z ZFBJF DF\ VFJX[ VG[ T[ ;DI 

DF\ VZHNFZ G] SFD ;\TMQFSFZS GlC H6FI TM 5|MA[XG ;DI ,\AFJL XSX[ S[ VZHNFZ GL GMSZL GL ;DF%TL 

SZL XSX[ VG[ HIF\ ;]WL ;FDFJF/F TZO YL SgOZD[XG 5+ .:I] SZJF D\F GlC VFJ[ tIF\ ;]WL VZHNFZ 

5|MA[XG p5Z CMJF G] U6FX[P 
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!ZP$P VFD 51FSFZM JrR[ GL ;DU| O[S8 HMTF VZHNFZ G[[ TFP !!q$q_5 GF ZMH & DF; GF 5|MA[XG p5Z 

,[JF DF\ VFJ[,F K[ VG[ & DF; 5}6" YTF ;]WL S[ tIFZ AFN ;FDFJF/F TZO YL VZHNFZ G[ T[G] SFD ;\TMQFSFZS 

G CMJF AFAT[ SM. GM8L; S[ HF6 SZ[, GYL S[ T[DG] 5|MA[XG ,\AFJJF DF\ VFJ[ K[ T[ AFAT[ 56 SM. C]SD S[ 

HF6 SZ[, GYL VG[ tIFZ AFN TFP Z5qZq_& GF ZMH T[DG] SFD ;\TMQFSFZS G CM. T[DG[ GMSZL DF\ YL D]ST 

SZ[, K[P VF ;\HMUM DF\ VF VNF,T[ CJ[ OST V[8,M H D]NNM GSSL SZJF GM ZC[ K[ S[4 ;FDFJF/F TZO YL 

SgOZD[XG S[ 5|MA[XG ,\AFJF GM SM. 5+ .:I] SZJF DF\ G VFJ[ TM X]\ VF5M VF5 VZHNFZ GL GMSZL SFIDL 

YX[ S[ S[D m 

!ZP5P p5ZMST D]NNF AFAT[ VF SFD GF ;FDFJF/F GF lJPJPzL S[8,FS R]SFNFVM p5Z VFWFZ ZFB[ K[ H[ GLR[ 

D]HA K[P 

1.  Dhanjibhai Ramjibhai vs State Of Gujarat, 1985 AIR 603, Supreme 

Court. 

A distinction is sought to be drawn between a probationer whose 

services are terminated on the expiry of the period of two years 

and a probationer, who has completed the normal span of two 

years and whose services are terminated some time later after he 

has put in a further period of service. We are unable to see any 

distinction. It is perfectly possible that during the initial 

period of probation the confirming authority may be unable to 

reach a definite conclusion on whether the candidate should 

be confirmed or his services should be terminated. Such 

candidate may A be allowed to continue beyond the initial period 

of two years in order to allow the confirming authority to 

arrive at the definite opinion. It seems to us difficult to hold 

that a candidate enjoys any greater right to confirmation if he 

is allowed to continue beyond the period of probation. 

2. Rajesh Kumar Srivastava vs State Of Jharkhand & Ors, CIVIL APPEAL 

NO.   2419    OF 2011, Supreme Court [Arising out of S.L.P (C) No. 

8463 of 2009] 

10. The records placed before us disclose that at the time when 

the impugned order was passed, the appellant was working as a 

Probationer Munsif. A person is placed on probation so as to 

enable the employer to adjudge his suitability for continuation 
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in the service and also for confirmation in service. There are 

various criteria for adjudging suitability of a person to hold 

the post on permanent basis and by way of confirmation. At that 

stage and during the period of probation the action and 

activities of the appellant are generally under scrutiny and on 

the basis of his overall performance a decision is generally 

taken as to whether his services should be continued and that he 

should be confirmed, or he should be released from service. In 

the present case, in the course of adjudging such suitability it 

was found by the respondents that the performance of the 

appellant was not satisfactory and therefore he was not suitable 

for the job. The aforesaid decision to release him from service 

was taken by the respondents considering his overall 

performance, conduct and suitability for the job. While taking a 

decision in this regard neither any notice is required to be 

given to the appellant nor he is required to be given any 

opportunity of hearing. Strictly speaking, it is not a case of 

removal as sought to be made out by the appellant, but was a 

case of simple discharge from service. It is, therefore, only a 

termination simpliciter and not removal from service on the 

grounds of indiscipline or misconduct. While adjudging his 

performance, conduct and overall suitability, his performance 

record as also the report from the higher authorities were 

called for and they were looked into before any decision was 

taken as to whether the officer concerned should be continued in 

service or not. 

12.The order of termination passed in the present case is a fall 

out of his unsatisfactory service adjudged on the basis of his 

overall performance and the manner in which he conducted 

himself. Such decision cannot be said to be stigmatic or 

punitive. This is a case of termination of service simpliciter 

and not a case of stigmatic termination and therefore there is 

no infirmity in the impugned judgment and order passed by the 

High Court. 
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3. Abhujit Gupta vs S.N. B. National Centre, Basic, CASE NO.:Appeal 

(civil)  5551 of 200, Supreme Court 

The fact that the authority did not find him fit for 

confirmation was also brought to his notice several times and 

yet he was given opportunities of improving by extending his 

probationary service. The High Court has correctly found that 

the letter dated 7.4.1998 was not punitive in nature and stated, 

albeit in prolix fashion, that the service of the appellant were 

unsatisfactory. The High Court points out, and we agree, that 

detailed reference to all other correspondence was not 

necessary, but it did not reflect any malice or bias. Finally, 

as this Court pointed out in P.N. Verma's case (supra) "a 

termination order which explicitly states what is implicit in 

every order of termination of a probationer's appointment, does 

not ipso facto become stigmatic". 

 4. Jaya Raina v/s Gujarat Livelihood Promotion Company Ltd. & 

 Another,  Letters Patent Appeal No. 757 of 2014, High Court Of 

 Gujarat 

5. The learned Single Judge has dealt with the question and 

recorded his findings in paragraph Nos. 13 to 18, which are 

reproduced as under: 

 

'13. In light of the above principles laid down by various 

judgments by the Hon’ble Supreme Court, if the terms of contract 

for employment are considered, it is not possible to read 

automatic confirmation of the petitioner to complete the full 

term of employment. Simply because the petitioner was continued 

after a period of probation of three months, it could not be 

said that the petitioner had successfully completed probation 

period and became entitled to serve for three years under the 

contract. As stated above, time and again the petitioner was 

informed by different letters to improve her performance. Such 

letters would to go show that her performance was being watched 

and assessed right from beginning. Therefore, there was no 

conclusion by the respondents that the petitioner had 

successfully completed her probation period. If the performance 
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of the petitioner was not found satisfactory after she was 

appointed and no positive order of confirmation was passed to 

permit her to complete the entire term of employment, it was 

always open to the respondents to terminate the service of the 

petitioner. When the contract does not provide for automatic 

confirmation of the petitioner on expiry of the probation period 

and if the respondents have been asking the petitioner to 

improve her performance, it was a clear indication that the 

petitioner had not successfully completed probation period and 

in absence of positive act of the respondents of confirming the 

petitioner, the probation of the petitioner continued. 

5.Unit Trust Of India And Ors.  vs T. Bijaya Kumar And Anr., Supreme 

Court, JT 1992 (6) SC 82 

4. The first respondent contends that the Court ought not to go 

by the plain language of the termination order but must lift the 

veil to ascertain the true reason which promoted the Management 

to put an end to his service. We have examined the back-drop in 

which this Order came to be passed. As stated earlier even on 

close scrutiny of the material on record, we are not in a 

position to persuade ourselves to the view taken by the High 

Court. In the first place there is nothing on record to support 

the first respondent's contention that the order suffers from 

the vice of bias, prejudice or malafides. Secondly there is 

nothing in the order to conclude that it is penal or that it 

stigmatises the first respondent. Thirdly the reason which 

weighed with the Management was his unsuitability for the job 

based on his unsatisfactory performance during the probation 

period. This is obvious from the office note on which the 

decision was taken. The confidential assessment reports were 

called from different officers to assess his suitability for the 

job. The decision on suitability could only be taken from his 

work or performance during the probation period. We have also 

perused the confidential office note which preceded the decision 

to terminate his services and we are satisfied that no 

consideration which can be said to be extraneous or irrelevant 
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had entered the decision-making. Having perused the record 

carefully, we do not think that the order of termination suffers 

from any bias as. alleged by the first respondent. In the State 

of Orissa v. Ram Narayan Das (1961) 15 SCR 606, this Court held 

that the services of a probationer can be terminated in 

accordance with the rules because a probationer has no right to 

the post held by him. The very purpose of placing a person on 

probation is to try him during the probation period to assess 

his suitability for the job in question. It is settled law that 

an order of discharge is not an order of punishment and, 

therefore, there was no question of giving a hearing before 

termination of service. The decisions reported Madan Mohan 

Prasadv. State of Bihar and Ors. , Shamsher Singh and Anr. v. 

State of Punjab and Anoop Jaiswal v. Govt. of India And Anr. do 

not take any different view. The decision in Ajit Singh and Ors. 

v. State of Punjab has no relevance or application to the facts 

of the present case. The facts here are simple, namely, during 

the probation period the performance of the is first respondent 

was watched and was not found to be satisfactory, despite he 

having been given an opportunity to show improvement. Hence the 

Management was constrained to put an end to his service by an 

order of discharge simpliciter. We are, therefore, of the view 

that the Management had acted within the framework of the rules 

and law and its decision ought not to have been upset by the 

High Court. 

6.  K.A. Barot vs State Of Gujarat, Supreme Court Of India,  (1992) 

ILLJ 473 SC 

2. It is, settled view, of this Court, that, in the absence of, 

a rule to the contrary, probation does not transform itself into 

confirmation, unless there is a specific order. 

4. It must be accepted, in the facts of this case, that though 

in the absence of a clear order of confirmation, a probationer 

does not get the confirmed status, it is open to the appointing 

authority to confer a status other than that of confirmed status 

on the termination of probation. 

https://indiankanoon.org/doc/890488/
https://indiankanoon.org/doc/890488/
https://indiankanoon.org/doc/943173/
https://indiankanoon.org/doc/879806/
https://indiankanoon.org/doc/879806/
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!ZP5P VFD GFDNFZ V[5[1F VNF,TM wJFZF ;DIF\TZ[ VF5JF DF\ VFJ[,F p5ZMST R]SFNF GF l;wWF\TM GF 5|SFX 

DF\ CF, GM S[; HMJF DF\ VFJ[ TM CF, GF S[; DF\ VZHNFZ G[ & sKf DF; GF 5|MA[XG p5Z TFP !!q$qZ__5 

YL  GMSZL VF5JF D\F VFJL CTLP H[YL VZHNFZ GM 5|MA[XG 5LZLI0 TFP !_q!_qZ__5 GF ZMH GM CTMP T[D 

KTF VZHNFZ 5F;[ YL TFP Z5qZq_& ;]WL SFD ,[JF DF\ VFJ[, K[P ALHL ZLT[ SC[JF DF\ VFJ TM VZHNFZ GF 

5|MA[XG ;DI AFN ALHF $ sRFZf DF; H[8,] SFD VZHNFZ[ SZ[, K[P VF SFD[ ;FDFJF/F TZO YL VZHNFZ G] 

5|MA[XG ;\TMQFSFZS 5}6" SZLG[ T[G[ SFDIL SZJF GM SM. C]SD VF5JF DF\ VFJ[, GYLP H[YL T[8,M JWFZF GM 

RFZ DF; GM ;DI VZHNFZ G] 5|MA[XG ,\AFI[, U6FX[P VF SFD[ p5ZMST TDFD R]SFNF DF\ H6FJ[,F 

l;wWF\TM HMTF HM SM. lJ~wW GL XZT G CMI TM HIF\ ;]WL 5|MA[XG GM ;DI 5}6" YIF GM C]SD H[ T[ 

VMYMZL8L TZO YL VF5JF DF\ G VFJ[ tIF\ ;]WL  H[ T[ jIlST SFDIL U6L XSFI GCLP VF SFD[ VZHNFZ G[ 

VF5JF DF\ VFJ[,L V5M>g8D[g8 GL SM. XZTM DF\ VZHNFZ G] 5|MA[XG VF5M VF5 5}6" YJF AFAT GM SM. 

S,Mh GYL V[8,]\ H GlC T[GF YL lJ~wW V[JM :5Q8 S,Mh K[ S[ 4 HIF\ ;]WL SgOZD[XG ,[8Z VF5JF DF\ G VFJ[ 

tIF\ ;]WL VZHNFZ G] 5|MA[XG 5}6" YI[, U6FX[ GlCP JW] DF\ VF SFD[ VZHNFZ GM V[JM SM. S[; 56 GYL S[ 

VZHNFZ G[ SM. AN .ZFNF4 5}J" U|C4 ;HF S[ SM. ,F\KG ,UFJL G[ SM. AN .ZFNM 5]ZM SZJF DF8[ GMSZL DF\ YL 

N]Z SZ[,F CMIP SM. 56 5|MA[XGZ G[ N]Z SZTM C]SD SM. 5GLXD[g8 GYL VG[ OST l;d5, 0L:RFH" GM CS]D K[P 

H[YL 5|MA[XGZ G[ l0:RFH" SZTF VUFp T[DG[ GM8L; VF5L S[ ;F\E/JFGL TS VF5JFGL 56 ZC[TL GYLP 

p5ZMST R]SFNF VM DF\ GFDNFZ VNF,T wjFFZF V[JM :5Q8 l;wWF\T 5|lT5FNLT SZ[, K[ S[ 4 HIF\ ;]WL SFIDL 

SZJFGM C]SD G CMI tI\F ;]WL 5|MA[XG VF5M VF5 SgOG G] :8[8; 5|F%T SZL N[T] GYLP CF, GF S[; DF\ 56 

VZHNFZ GM 5|MA[XG GM ;DI 5}6" YI[YL T[DG[ SFDIL SZ[, CMJF GM SM. C]SD ;FDFJF/F TZO YL VF5JF DF\ 

VFJ[,M GYLP H[YL D]NNF G\PZ GM HJFA GSFZ DF\ VF5] K]P 

s!#f      D]NNF G\P # VG[ $ ov 

 p5ZSMT D]NNF G\P Z DF\ SZJF DF\ VFJ[,L RRF" TYF GFDNFZ V[5[1F VNF,T GF C]SDM DF\ 5|lT5FNLT SZ[,F 

 l;wWF\TM HMTF VZHNFZ 5|MA[XG p5Z CM. VG[ T[DG[ SgOD SZ[,F G CM. VZHNFZ G[ GMSZL DF\ YL l0:RFH" 

 SZJF VFJ[,F K[Pp5ZMST 5[ZF DF\ RRF" SIF" D]HA ;FDFJF/ GM VZHNFZ G[ SgOD GlC SZJF GM C]SD 56 

 U[ZSFIN[;Z 9ZTM GYLP H[YL p5ZMST TDFD CSSLTM4 S[; GF ;\HMUM4  R]SFNFVM DF\ H6FJ[,F l;wWF\TM G[ 

 wIFG[ ,[TF VZHNFZ VF\S 5 YL ZH] SZ[, DF\U6F lGJ[N GF 5[ZF !_ DF\ NXF"jIF D]HA GL V;, HuIFV[  50[,F  

 lNJ;M GF 5UFZ ;lCT GMSZL DF\ ;FTtI ;FY[ 5]Go:YFl5T SZJF DF8[ GL SM. VgI SM. 56 NFN 
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 D[/JJF  DF8[ CSSNFZ YTF G CM. D]NNF G\P # GM HJFA GSFZ DF\ VF5] K] VG[ D]NNF G\P$ AFAT[ gIFI GF 

 lCT DF\  GLR[ D]HA GM VFBZL C]SD SZ] K]P 

voo C] S D oov 

 

s!f  ALHF 51FSFZ z|DIMUL GM CF, GM Z[OZg; VFYL GF D\H]Z SZJF GM C]SD SZJF DF\ VFJ[ K[P 

sZf   51FSFZM V[ 5MT 5MTFGM BR" HFT[ EMUJJMP 

:Y/ o J,;F0        s V\S]ZS]DFZ ZFS[XR\N= ;MGLf 

TFP _Zq_#qZ_Z_              l5|;F.0L\U VMOL;Z 4 

              ,[AZ SM8" s5|YDf4  J,;F0P 

                       SM0 G\PHLPH[P_!Z5&  


