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1. 2002 (4) LLN 1176 (SUPREME COURT OF INDIA) M/s. Essen Deinki Vs.
Rajiv Kumar.
The proof of working for 240 days 1is on the employee, the
respondent himself having stated at evidence stage that he had

not worked for 240 days.

It is on the employee to prove that he has continuously worked

for 240 days in the preceding year.
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2. 2003 LLR 001 (SUPREME COURT OF INDIA) U.P. Avas Evam Vikas Parish
Vs. Kanak and Anr.
The requirement of the Statute of 240 days cannot be disputed
and it is for the workman concerned to prove that he has in fact
completed 240 days 1in the last preceding 12 months period. As
noticed herein-before, it has been the definite case of the
workman concerned whilst at the stage of evidence that he has

not worked for 240 days.

3. 2004 LLR 1022 (SUPREME COURT OF INDIA) Municipal Corporation,
Faridabad Vs. Siri Niwas.
Burden of proof was on workman to show that he had worked for
240 days in preceding twelve months prior to alleged

retrenchment.

4. 2006 III LLJ 755 (SUPREME COURT OF INDIA) Krishna Bhagya Jala

Nigam Ltd. v/s. Mohammed Rafi.

The onus of establishing the period of employment of the workman

was on the workman.

5. 2013 LLR 24 (GUJARAT HIGH COURT) Executive Engineer & Anr. V/s
Raval Vitthalbhai Sagrambhai & Anr.
Burden of proof for rendering continuous service of 240 days

during preceding twelve months lies on the workmen.

19.3. GWsd ANaNs Qaie aRrioll sad —u(oll) ofl vl del aiHER YUlH sIE d
AR BIUSIE ofl YEI YEI YSIERAT Hi UlAUIE]d Sl [Regdicl Sl 11l Adl YRYER SIHER
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AIgIRR A1801 ) 4Rl dl. 30/¢/A< ofl A% HYR 5] Hi A19d] & ol AIHIYIN o HE UAS]
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2. U. A1 UREYd] olioid ARFER iR &l 52dIS YSIEI 2% S 31 A1Ac 1 8 ¥ of | Y¥ o B.

1. M/S Vardhaman Construction Thr. ... vs Regional Provident Fund

2019 LLR 183. Bombay HC
A€ Yslel ofl Vial 61 ofl 5 ofl &S1SA) w12 BlEf 211 YSIE] &1d ol 54 ol A1 usdl o1efl.

2. Executive Engineer vs Pardeep Kumar And Anr. 2019 LLR 617. P & H

HC

"'t 10. Now, coming to the point of proof of 240 days of

continuous employment by the workman, initially the onus was

upon the workman to prove his employment with the Management.

The Management has not denied the relationship of employee and
employee, though his status as temporary employee was challenged
in the reply filed by the Management. If the workman had put-in
240 days of continuous service, he 1is certainly entitled to
retrenchment compensation as required under Section 25-F of the

Act. To that extent, learned Tribunal has rightly relied upon

the statement of MW-1, Rajbir Sharma, SDO, who had admitted in

his cross- examination that relevant record was not produced

except Ex. Mw-1/A and Ex. MW-1/B and on that count, Ilearned

Tribunal was fully justified 1in drawing adverse inference

against the Management. As the record of employment was being

maintained by the Management, the onus shifted wupon the

Management to produce the entire relevant record after admitting

the employment of the workman with the Management.

3. The Superintending Engineer Twad ... vs M. Natesan And Ors 2019 LLR

743 SC.

In the impugned judgment, the Division Bench has observed that
the attendance register, salary certificates and other relevant

documents were 1in the possession of the appellant-Board and the
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same were not marked as documents. It is to be pointed out that

the 1initial burden 1is upon the respondents-workmen to adduce

evidence showing that they have worked continuously for 240
days. Only when the initial burden is discharged by the
respondents- workmen, the burden can be shifted upon the
appellant-Board. Both the Single Judge as well as the Division
Bench were not right in placing the burden upon the appellant-
Board to prove that the respondents-workmen had not worked
continuously for 240 days 1in a year. However, 1in the peculiar
facts and circumstances of the case, we are not inclined to go
into this question any further. The reason being that most of
the respondents have attained the age of superannuation

therefore, there is no question of reinstatement.
A1 dHIH YSIERA] ol &Id ol 54 ofl 412N A1 Al 3l 2419 dl 241 SIA SIHER 2% 2A1] ol U]
Ui &l 933 €213 ofl Hivlell 53 & § ¥ £2c1AX AHIAINT A Holl 14l of Blef %Y S3 A5 of
8ld1 of A19IE GUR ¥LI1AA 8. dgy Hi A1 HIGA ofIHER Y(UH SIE 1§ JosIUl ofl YSIEN Hi of|A Yot
¥R19d 8.

Employees' State Insurance Corporation vs M/s Harrison Malayalam Pvt.

Ltd. (supra), AIR 1993 SC 2655

wherein it has been categorically held that when the details of
the workers employed by the establishment and 1its contractors
are within the exclusive knowledge of the establishment, failure
to prove details of the same cannot be said to be beneficial to
the said establishment.
&Id ofl $A Hi SIHER ol dl. U/2/2005 ol A¥ sIH Hi &l £ SAI B.%AR RYER 2§ &l dl.
20//< ollA% dl. 12/%/ou &l dl. 2u/2/20085 ofl A4AH YEll of UIR UAS ol GIRIUAS Y
$4I HI2 of]l 2% S B. A€ £2d 1A §5 SUall ofl SHUXI Hi ¥ Bl AS Hal d SIHER % 3 S
algl. agf Hi 241 SIA A1H1d11 of] el ¥l 21 2419 dl ULl dHi w0 (€U ofioid ofl S ASRIR Glivid
uel sIg ¥ edldl sa1 Hi 2419d] o], ddl AN Hi GUASA dHIH YSIE Hi ¥1Ad! [Jedlid] &l

Adl sUofl s &l URYER of AIHIYINI SUoll Hi SIA SIH ol AHY of &3] UAS Aol WIIR UIS % ol[E

s41 &l A1HdIO1 41N [A3EL VHofHIol U1 of B &. ¥ I SIA AIHIUIN [AZEL RYER ofl 0
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R.7. HIH USR] U ofl A4 552 Xl HRFER o dl. 12/¥/0Uall A% § HIH ofl UIGIel GUR
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1. Dhanjibhai Ramjibhai vs State Of Gujarat, 1985 AIR 603, Supreme

Court.

A distinction is sought to be drawn between a probationer whose
services are terminated on the expiry of the period of two years
and a probationer, who has completed the normal span of two
years and whose services are terminated some time later after he
has put in a further period of service. We are unable to see any
distinction. It 1is perfectly possible that during the initial
period of probation the confirming authority may be unable to
reach a definite conclusion on whether the candidate should
be confirmed or his services should be terminated. Such

candidate may A be allowed to continue beyond the initial period

of two years 1in order to allow the confirming authority to

arrive at the definite opinion. It seems to us difficult to hold

that a candidate enjoys any greater right to confirmation if he

is allowed to continue beyond the period of probation.

2. Rajesh Kumar Srivastava vs State Of Jharkhand & Ors, CIVIL APPEAL
NO. 2419 OF 2011, Supreme Court [Arising out of S.L.P (C) No.

8463 of 2009]

10. The records placed before us disclose that at the time when
the impugned order was passed, the appellant was working as a
Probationer Munsif. A person 1s placed on probation so as to

enable the employer to adjudge his suitability for continuation
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in the service and also for confirmation in service. There are
various criteria for adjudging suitability of a person to hold
the post on permanent basis and by way of confirmation. At that
stage and during the period of probation the action and
activities of the appellant are generally under scrutiny and on
the basis of his overall performance a decision 1s generally
taken as to whether his services should be continued and that he
should be confirmed, or he should be released from service. In

the present case, in the course of adjudging such suitability it

was found by the respondents that the performance of the

appellant was not satisfactory and therefore he was not suitable

for the job. The aforesaid decision to release him from service

was taken by the respondents considering his overall

performance, conduct and suitability for the job. While taking a

decision 1in this regard neither any notice 1s required to be

given to the appellant nor he 1is required to be given any

opportunity of hearing. Strictly speaking, it 1is not a case of

removal as sought to be made out by the appellant, but was a

case of simple discharge from service. It is, therefore, only a

termination simpliciter and not removal from service on the

grounds of 1indiscipline or misconduct. While adjudging his

performance, conduct and overall suitability, his performance
record as also the report from the higher authorities were
called for and they were looked into before any decision was
taken as to whether the officer concerned should be continued 1in

service or not.

12.The order of termination passed in the present case is a fall
out of his unsatisfactory service adjudged on the basis of his
overall performance and the manner 1in which he conducted
himself. Such decision cannot be said to be stigmatic or
punitive. This 1is a case of termination of service simpliciter
and not a case of stigmatic termination and therefore there 1is
no infirmity in the impugned judgment and order passed by the

High Court.
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3. Abhujit Gupta vs S.N. B. National Centre, Basic, CASE NO. :Appeal

(civil) 5551 of 200, Supreme Court
The fact that the authority did not find him fit for
confirmation was also brought to his notice several times and
yet he was given opportunities of Improving by extending his
probationary service. The High Court has correctly found that
the letter dated 7.4.1998 was not punitive in nature and stated,
albeit in prolix fashion, that the service of the appellant were
unsatisfactory. The High Court points out, and we agree, that
detailed reference to all other correspondence was not
necessary, but it did not reflect any malice or bias. Finally,
as this Court pointed out 1in P.N. Verma's case (supra) "a
termination order which explicitly states what 1is implicit 1in
every order of termination of a probationer's appointment, does

not ipso facto become stigmatic'.

4. Jaya Raina v/s Gujarat Livelihood Promotion Company Ltd. &
Another, Letters Patent Appeal No. 757 of 2014, High Court Of

Gujarat

5. The learned Single Judge has dealt with the question and
recorded his findings 1in paragraph Nos. 13 to 18, which are

reproduced as under:

'13. In 1light of the above principles laid down by various
judgments by the Hon’ble Supreme Court, 1if the terms of contract

for employment are considered, 1t 1s not possible to read

automatic confirmation of the petitioner to complete the full

term of employment. Simply because the petitioner was continued

after a period of probation of three months, it could not be
said that the petitioner had successfully completed probation
period and became entitled to serve for three years under the
contract. As stated above, time and again the petitioner was
informed by different letters to Improve her performance. Such
letters would to go show that her performance was being watched
and assessed right from beginning. Therefore, there was no
conclusion by the respondents that the petitioner  had

successfully completed her probation period. If the performance
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of the petitioner was not found satisfactory after she was

appointed and no positive order of confirmation was passed to

permit her to complete the entire term of employment, it was

always open to the respondents to terminate the service of the

petitioner. When the contract does not provide for automatic

confirmation of the petitioner on expiry of the probation period

and 1f the respondents have been asking the petitioner to

improve her performance, it was a clear indication that the

petitioner had not successfully completed probation period and

in absence of positive act of the respondents of confirming the

petitioner, the probation of the petitioner continued.

5.Unit Trust Of India And Ors. vs T. Bijaya Kumar And Anr., Supreme

Court, JT 1992 (6) SC 82

4. The first respondent contends that the Court ought not to go
by the plain language of the termination order but must 1ift the
veil to ascertain the true reason which promoted the Management
to put an end to his service. We have examined the back-drop 1in
which this Order came to be passed. As stated earlier even on
close scrutiny of the material on record, we are not 1in a
position to persuade ourselves to the view taken by the High

Court. In the first place there is nothing on record to support

the first respondent's contention that the order suffers from

the vice of bias, prejudice or malafides. Secondly there 1is

nothing in the order to conclude that it is penal or that it

stigmatises the first respondent. Thirdly the reason which

weighed with the Management was his unsuitability for the job

based on his unsatisfactory performance during the probation

period. This 1is obvious from the office note on which the
decision was taken. The confidential assessment reports were
called from different officers to assess his suitability for the
job. The decision on suitability could only be taken from his
work or performance during the probation period. We have also
perused the confidential office note which preceded the decision
to terminate his services and we are satisfied that no

consideration which can be said to be extraneous or Ilrrelevant
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had entered the decision-making. Having perused the record
carefully, we do not think that the order of termination suffers

from any bias as. alleged by the first respondent. In the State

of Orissa v. Ram Narayan Das (1961) 15 SCR 606, this Court held

that the services of a probationer «can be terminated 1in
accordance with the rules because a probationer has no right to
the post held by him. The very purpose of placing a person on
probation 1is to try him during the probation period to assess

his suitability for the job in question. It is settled law that

an order of discharge 1is not an order of punishment and,

therefore, there was no question of giving a hearing before

termination of service. The decisions reported Madan Mohan

Prasadv. State of Bihar and Ors. , Shamsher Singh and Anr. V.

State of Punjab and Anoop Jaiswal v. Govt. of India And Anr. do

not take any different view. The decision in Ajit Singh and Ors.

v. State of Punjab has no relevance or application to the facts

of the present case. The facts here are simple, namely, during
the probation period the performance of the 1is first respondent
was watched and was not found to be satisfactory, despite he
having been given an opportunity to show Iimprovement. Hence the
Management was constrained to put an end to his service by an
order of discharge simpliciter. We are, therefore, of the view
that the Management had acted within the framework of the rules
and law and its decision ought not to have been upset by the

High Court.

6. K.A. Barot vs State Of Gujarat, Supreme Court Of India, (1992)

ILLJ 473 SC

2. It is, settled view, of this Court, that, in the absence of,
a rule to the contrary, probation does not transform itself into

confirmation, unless there is a specific order.

4. It must be accepted, in the facts of this case, that though
in the absence of a clear order of confirmation, a probationer
does not get the confirmed status, it is open to the appointing
authority to confer a status other than that of confirmed status

on the termination of probation.
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WR.U. AHIH SlIHER AU AEIA E4RI AHJIAR A1Ud] Hi A1 GURISA YSIEl ofl (el ofl USIRI
Hi 61d ol 54 A1 Hi A1 ) &I ofl 54 Hi HRYER A § (89) HIAH ol WARI GU dll. 19/ /00U
efl ofls3] Audl A1 241d] &cl. F 21%€R ol WARIo URRIS dl. 20 /90 /200U of| A% ofl &dl. A
©dl PR¥ER U &l dl. 2u/2/ 05 Y/l 51 Adl Hi A419d 8. ofl¥] A s8I Hi 219 dl PKRYER ol
UIGRIal A4 Glle ofll v (UR) HIR F2d SIH YRYER SA B. AI SIA A1HI9101 RS ] URYER of
UlcRlal AdInsRs Yef s3lal dal s1aill 541 ofl SIS gsH 2A1udl i 241Ad ofell. e/ dedl Y&iRI ofl
AR HIA ofl AHY IRFER of UIGRIoI AR AR Al SIA GURSA dHIH YSIEl Hi ¥Lddl
Riegdidl Al %) sIg [A3eet ofl R of &l dl wJyi Hell WARIel ofl AH Yof 41 ofl g5 ¥ d
ANANZ s &l AUl Hi of 2419 i Yl ¥ d @lsd s1d] 21ef ASIY olgl. 211 SIA VRWER o
A Al Hi A1) 2AUlgoeAoe ofl SR Hi RFER of UIGRIa AU 41U YRT &d| clicid ofl I
sd1%s o2l Bed % ol (B dotl &l [A3e8) A1) 2ure SAI% 8 5, Ui YEl] So5A=Act A2 AU Hi of 2419
Ui el ARYER of UIAARIot Yof &Jd 212119 olfB. Ugf Hi 211 SI1A ARFER ofl Ad] 1 54 ULl oiefl 5
RYER ol S GlE LRIEN, U A, AXI 5 SIS divval @21l ol S1g ol RIEN Y1 a1 HI2 oflST] i &l
£ S| &1, s ULl UIGRIeR ol &2 Scl §5H S1¢/ UollINo2 oiefl 2ial §5d [Riaud SIRUI ofl &5H 8.
3¢/l UIGRIoR ol [SRUIF Sl 24211 AHal oflElA 241Ul 5 Aicindisl] ds 1udiel] uer 8 ofell.
GUsd YSIEl 2] Hi olIHER HEIA EIRI Ad] U Riegdid Uldulgld s3d 8 § , i Yell s1u
$Alofl §SH of Bl il Y&l WARIo U] AU SoSal of 2224 Uld 831 Eg oi€]. &I ofl 54 Hi Ul

RYEIR ol UIAIRIal ofl AHY YOf &Aef] daal s13ll 52d &ldl ofl S gSH A1H 191N RS &l AUl Hi

2119 o1€fl. ¥ HEEI of .2 ofl YU GISIR HiAHIY G,

HEEI ol. 3o ¥ :-

GuRsld HeEl of. 2 Hi 54l Hi A1Ad] AAUT A1 olIHER A1 AHEIAd ofl §SHI Hi Uldulgld sl
[Regtid) Adll ARFER UIARIol BUR &lEf 2ol dHal SosH S| of Bl YRYER o olls? Hi & (S
$AI A1Ad1 8.6WISd Wi Hi AAUT SAUT Y0l AIHIYIN ofl RFER ol SosH oile SAUI ol §SH ULl
ARsIUEAR &dll otefl. Il GURISA dHIH &SSldl, 54 ofl AXI2N, YSIERA Hi ¥I19d! Riegid] o
1ol Adll FRFER 215 U &l 2% S HidIRI | (1AE ofl U1 10 Hi €211l 40 ofl 2AAA ¥2U1A US|

[EaAl ofl WIAR AlRd ofls?] Hi Aldcd AID YoiR&UIMNA Al HI2 of]l SIS Aoy SIS Ul ElE
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ANAYl HIZ ESSER Adll of Bl YEEI 0. 3 ofl YUIC oISR Hi AIY § Aol HEEI of. T HIGA AR ol

[Bc Hi ofld Yo ofl A1U7] gSH 53 ©.

—i88H -

(1) oflxi uaisR HaA12N ofl &I ofl 2520 2118 ofl HR SAI ofl §5H A1 Hi 441 8.
() u2isRl A Uld Uldiell v «1d efla1gdl.

YA YAAIS (2igrgH IR ABAAUE Aloll)
dl. 02/03 /2020 RA1e/S]01 A151412 ,

Ao s1& (ugd), davis.

SIS oi.%].%.09US
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