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8. The short question here is whether the making of a reference
can be denied on the ground of inordinate delay, particularly

where no justification has been established or even offered.

9. In this context a decision of this Court in the case of Hassan
Noor Mohmed v. State of Gujarat & Ors. in Special Civil
Application No. 8524 of 1995, decided on January 31, 1996
1996 (2) GLH 149 is very relevant.

10. In para 6 of the said decision this Court interpreted the
decision of the Supreme Court delivered by the Constitution
Bench of five Judges in the case of State of Bombay v. K. P.
Krishnan AIR 1960 SC 1223 : (1960-1I-LLJ-592) wherein it
was clearly observed that though the consideration of
expediency cannot be excluded when Government considers
whether or not it should exercise its power to make a reference,
it would not be wholly irrelevant or extraneous consideration
under the guise of expediency and that it may be open to the
Government (in considering the question of expediency) to
enquire whether the dispute raises a claim which is very stale or
which is opposed to the provisions of the Act, or is inconsistent
with any agreement between the parties and if the Government
comes to the conclusion that the dispute suffers from infirmities
of this character, it may refuse to make the reference. Thus the
Constitution Bench of five Judges of the Supreme Court were
also of the view that the claim is found to be a stale claim, is
certainly of such character (by having such infirmity) on which a

reference can be refused by the appropriate Government. The
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decision of the Supreme Court in the case of State of Bombay
(supra) has also been followed by the Madras High Court and
discussed in para 7 of this Court's decision in the case of Hassan

Noor Mohmed (supra).

11. It is thus found that the Supreme Court laid down in the
aforesaid decision that in case the claim made is patently
frivolous or is clearly belated, the appropriate Government may
refuse to make a reference. The principle is therefore clearly
discernible, that in case of a clearly belated claim, the

appropriate Government may refuse to make a reference.

12. The same principle has been reiterated by the Supreme Court
in its decision of V. Veerarajan and Ors. v. Government of

Tamil Nadu and Ors. AIR 1987 SC 695 : (1987-1-LLJ-209).

13. This High Court has, while discussing these principles in the
case of Hassan Noor Mohmed (supra) has also taken into
consideration other decisions of the Supreme Court, which I

need not reiterate once again.

14. Learned Counsel for the petitioner, however, sought to place
reliance upon a Division Bench judgment of this Court in the
case of Mahesh Ramdin Knojya v. Manager, Air India and Anr.
1996 (2) GLH UJ 11. It is pertinent to note that this was a
decision rendered in a letters Patent Appeal arising from a
decision of a single Judge of this Court. This decision firstly lays
down a principle that the order refusing the reference was an
order which in substantial terms decided the merits of the
dispute, and obviously this is not permissible in law. The
Division Bench, while dealing with the controversy, also had

occasion to observe in para 6 of the judgment as under :
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"It is well-settled by now that reference of a dispute cannot be
denied except on limited grounds which need not be cited in this

order as there is no dispute about the same."

15. These observations also indicate that a reference can
certainly be refused on well recognised grounds, which grounds
have not been dealt with by the Division Bench in the said

decision, probably because they were not in controversy.

16. What is material and requires to be noted is that the said
decision of the Division Bench was directly concerned with the
decision of a learned single Judge of this Court in a petition
under Articles 226 and 227 of the Constitution of India, where
the learned single Judge had, on the facts of the case, found that
inordinate delay even in filing the petition before this Court after
the reference was refused. It was in this context that the Division
Bench thought it fit to observe in para 7 of the decision as

under :

"Though there is a delay as held by the learned single Judge, we
are otherwise satisfied that the appellant was employed in small
job of handyman and in that view of the matter, deserves some
consideration. In addition a statement was made on behalf of the
appellant by his counsel Ms. Jaishree C. Bhat that in the event
the Tribunal decides the Reference in favour of the appellant, the
appellant would not claim backwages and he would be content
with wages from the date of his retrenchment in the event it is so

ordered."

17. Firstly I fail to appreciate how this statement made by the
learned Counsel in that matter amounts to a gracious concession
at all. In any case what matters is that in the matter under

consideration before the Division Bench, the question was of
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delay in making a complaint to the Conciliation Officer, and also
the delay in filing a petition which came to be decided by a
learned single Judge of this Court. It was in this context of this
delay that the Division Bench found that the principles of
Limitation Act and particularly Article 137 would have no
application to the proceedings under I.D. Act. But in my
opinion the Bench was largely impressed by the concession
(sic ?) granted by the workman as to giving up the claim for
backwages. In my opinion, therefore, the said decision of the
Division Bench is on the facts of that case, and would not be of
any assistance to the present petitioner on the principle which

is in controversy herein.

18. In the premises aforesaid, I am satisfied that the concerned
authority had the power under Section 10(1) of the 1.D. Act to
refuse to make a reference only on the ground of inordinate
delay of 10 years, particularly where no justification for delay

has either been substantiated or even offered.

19. I, therefore, see no substance in the present petition and the
same is, therefore, dismissed. Notice is discharged with no order

as to costs.

AIH GURIsd w1F2] edlal ddi 20 d¥oll SlAall SIRET 24
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8. 8ldoll 5AHI 13 9 GWRiddll [Adal gldiel] A IR edil GulRed
AT A1) [Agie 2ci(stale) /dRfl -l &ldig] Y1 2419 8.
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" 40) On the basis of aforesaid discussion, we summarise the

legal position as under:

An industrial dispute has to be referred by the appropriate
Government for adjudication and the workman cannot approach
the Labour Court or Industrial Tribunal directly, except in those
cases which are covered by Section 2A of the Act. Reference is
made under Section 10 of the Act in those cases where the
appropriate Government forms an opinion that 'any industrial
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dispute exists or is apprehended'. The words 'industrial dispute
exists' are of paramount importance unless there is an existence
of an industrial dispute (or the dispute is apprehended or it is
apprehended such a dispute may arise in near future), no
reference is to be made. Thus, existence or apprehension of an
industrial dispute is a sine qua non for making the reference. No
doubt, at the time of taking a decision whether a reference is to
be made or not, the appropriate Government is not to go into the
merits of the dispute. Making of reference is only an
administrative function. At the same time, on the basis of
material on record, satisfaction of the existence of the industrial
dispute or the apprehension of an industrial dispute is necessary.
Such existence/apprehension of industrial dispute, thus, becomes
a condition precedent, though it will be only subjective
satisfaction based on material on record. Since, we are not
concerned with the satisfaction dealing with cases where there is
apprehended industrial dispute, discussion that follows would
confine to existence of an industrial dispute. Dispute or
difference arises when one party make a demand and other party
rejects the same. It is held by this Court in number of cases that
before raising the industrial dispute making of demand is a
necessary pre-condition. In such a scenario, if the services of a
workman are terminated and he does not make the demand
and/or raise the issue alleging wrongful termination immediately
thereafter or within reasonable time and raises the same after
considerable lapse of period, whether it can be said that
industrial dispute still exist. Since there is no period of
limitation, it gives right to the workman to raise the dispute even
belatedly. However, if the dispute is raised after a long period,
it has to be seen as to whether such a dispute still exists? Thus,
notwithstanding the fact that law of limitation does not apply, it
is to be shown by the workman that there is a dispute in
praesenti. For this purpose, he has to demonstrate that even if
considerable period has lapsed and there are laches and delays,
such delay has not resulted into making the industrial dispute
seized to exist. Therefore, if the workman is able to give
satisfactory explanation for these laches and delays and
demonstrate that the circumstances discloses that issue is still
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alive, delay would not come in his way because of the reason
that law of limitation has no application. On the other hand, if
because of such delay dispute no longer remains alive and is to
be treated as “dead”, then it would be non-existent dispute
which cannot be referred. Take, for example, a case where the
workman issues notice dfter his termination, questioning the
termination and demanding reinstatement. He is able to show
that there were discussions from time to time and the parties
were trying to sort out the matter amicably. Or he is able to show
that there were assurances by the Management to the effect that
he would be taken back in service and because of these reasons,
he did not immediately raise the dispute by approaching the
labour authorities seeking reference or did not invoke the remedy
under Section 2A of the Act. In such a scenario, it can be treated
that the dispute was live and existing as the workman never
abandoned his right. However, in this very example, even if the
notice of demand was sent but it did not evoke any positive
response or there was specific rejection by the Management of
his demand contained in the notice and thereafter he sleeps
over the matter for number of years, it can be treated that he
accepted the factum of his termination and rejection thereof by
the Management and acquiesced into the said rejection. Take
another example. A workman approaches the Civil Court by
filing a suit against his termination which was pending for
number of years and was ultimately dismissed on the ground that
Civil Court did not have jurisdiction to enforce the contract of
personal service and does not grant any reinstatement. At that
stage, when the suit is dismissed or he withdraws that suit and
then involves the machinery under the Act, it can lead to the
conclusion that dispute is still alive as the workman had not
accepted the termination but was agitating the same; albeit in a
wrong forum. In contrast, in those cases where there was no
agitation by the workman against his termination and the
dispute is raised belatedly and the delay or laches remain
unexplained, it would be presumed that he had waived his right
or acquiesced into the act of termination and, therefore, at the
time when the dispute is raised it had become stale and was not
an 'existing dispute'. In such circumstances, the appropriate
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Government can refuse to make reference. In the alternative, the
Labour Court/Industrial Court can also hold that there is no
“industrial dispute” within the meaning of Section 2(k) of the
Act and, therefore, no relief can be granted.

41) We may hasten to clarify that in those cases where the Court
finds that dispute still existed, though raised belatedly, it is
always permissible for the Court to take the aspect of delay into
consideration and mould the relief. In such cases, it is still open
for the Court to either grant reinstatement without back wages
or lesser back wages or grant compensation instead of
reinstatement. We are of the opinion that the law on this issue
has to be applied in the aforesaid perspective in such matters.

42) To summarise, although there is no limitation prescribed
under the Act for making a reference under Section 10(1) of the
Act, yet it is for the 'appropriate Government' to consider
whether it is expedient or not to make the reference. The words
'at any time' used in Section 10(1) do not admit of any limitation
in making an order of reference and laws of limitation are not
applicable to proceedings under the Act. However, the policy of
industrial adjudication is that very stale claims should not be
generally encouraged or allowed inasmuch as unless there is
satisfactory explanation for delay as, apart from the obvious risk
to industrial peace from the entertainment of claims after long
lapse of time, it is necessary also to take into account the
unsettling effect which it is likely to have on the employers'
financial arrangement and to avoid dislocation of an industry.

43) On the application of the aforesaid principle to the facts of
the present case, we are of the view that High Court correctly
decided the issue holding that the reference at such a belated
stage i.e. after fourteen years of termination without any
justifiable explanation for delay, the appropriate Government
had not jurisdiction or power to make reference of a non-
existing dispute."
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6. Having heard learned advocates for the respective parties and
having gone through the material on record, this Court finds as

under.

6.1 The case of the workman himself was to the effect that his
service was discontinued in the year 1999. Against that, written
statement was filed on behalf of the State Authority pointing out
therein that, on and after 31.10.1989, the workman had never
reported for duty. When there was delay of about 20 years, it was
expected from the workman to point out as to what are the
service details for the decade from 1989 to 1999. The Labour
Court should not have fastened the liability in that regard on the
State Authority. In this factual background, the delay factor tilts

the balance against the workman.

6.2 Even if the case of the workman is accepted on its face value,
discountinuance of the service was in the year 1999. The
Reference is of the year 2008. Thus, there is delay of ten years

even then.

6.3 The question is, when there was delay of ten / twenty years
on the part of the workman in approaching the Labour Court,
whether reinstatement could have been ordered by the Labour
Court. In this regard, reference can be made to the decision of
Hon’ble the Supreme Court of India in the case of Assistant
Engineer, Rajasthan State Agriculture Marketing Board, Sub
Division Kota versus Mohan Lal reported in (2013) 14 SCC
543. Para 19 of the said decision is relevant which reads as

under :

“19. We are clearly of the view that though the Limitation

Act, 1963 is not applicable to the reference made under the
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ID Act but delay in raising industrial dispute is definitely
an important circumstance which the Labour Court must
keep in view at the time of exercise of discretion
irrespective of whether or not such objection has been
raised by the other side. The legal position laid down by
this Court in Gitam Singh that before exercising its judicial
discretion, the Labour Court has to keep in view all
relevant factors including the mode and manner of
appointment, nature of employment, length of service, the
ground on which termination has been set aside and the
delay in raising industrial dispute before grant of relief in

an industrial dispute, must be invariably followed. ”

6.4 The above observation of Hon’ble the Supreme Court of

India would apply with full force in the facts of this case.

6.5 Considering the totality, this Court finds that, this was not
the case where any relief could have been granted to the
workman. The impugned award therefore needs to be quashed

and set aside.

7. For the reasons recorded above, this petition is allowed. The
impugned award is quashed and set aside. Rule is made

absolute. No order as to costs.

AIH GURoll SAHI ofIHER YRId &IgS51E oflRAall AEIGd EURI 20
g 520 9vofl [Adat eldig] ¥l 1d] oflJofl vHEIcdol g5H € S &dl.
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A1oY ofe &ldlg) HEIAdG Hiolg &. AER GUASA SAHI 10 Yol
[Adoial lal 2Avflal uwl ofl Aol elcdall §5H € SAIHI 2A1Ad] &dl.

qgi AiflRece AolollaR, A¥lsicll §SHoll W of.ac 2isdl 8,
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dol ULl edla Adi &ldoll SAHI (R[S siuHl o eldiell, A¥HER
usiRall sldiefl, BR¥eRall allsoll 2HU HAUTEI i Adi, FRFEIRATI
siioll USR &dla ddi [Adie GulRed sl Al 43 9y BURidall

[Adot 2182 A1 U ol (B &ldIg] HHEICdS] Hiolg 8.

dgHi GWRISd SAHI ¥ cURAIE Azl Ueo2 AUld ¢f.309/2099
EIVE SAUIHI A19d. FHI GURSd UM Aldld 219 oi.29¢S50 /U
ol &SH AIGA AvidIHI AIAd]. FHI SIHER IWRId &IFSIE €UR

of|J ot sAUUIH] 241G .

1. This Letters Patent Appeal under Clause 15 of the Letters
Patent is filed by the workman being aggrieved by the order of
the learned Single Judge dated 28.1.2016 passed in Special Civil
Application No.17860 of 2015.

2. The appellant claims that he has worked as a workman with
the respondent-Irrigation Department of the Government and he
was discontinued from service from 1999 without following the
provisions of Industrial Disputes Act. Basing on the said dispute,
a reference was made in the year 2008 under the provisions of
Industrial Disputes Act, 1947. The Labour Court has passed the
award though there was an objection from the respondent on the
ground of delay and laches, the Labour Court overruled the said
objection by recording a finding that The Limitation Act would
not apply to the disputes raised under the Industrial Disputes
Act, 1947. The Labour Court passed the award for reinstatement

without back wages but with continuity of service.

3. Challenging the order of the Labour Court, the respondent-
employer approached this Court by way of Special Civil
Application no.17860 of 2015. The learned Single Judge mainly
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on the ground that there is delay and laches on the part of the
appellant-workman and placing reliance on the judgment of the
Hon’ble Supreme Court on the case of Assistant Engineer,
Rajasthan State Agriculture Marketing Board, subdivision, Kota
v/s Mohan Lal, reported in 2013(14) SCC 543, has allowed the

writ petition of the employer by setting aside the award.

4. In this appeal, it is contended by learned counsel for the
appellant that the delay attributed was of nine years by the
respondentemployer but the learned Single Judge considered the
delay as twenty years and allowed the petition. It is further
submitted that The Limitation Act, 1963 would not apply to the
disputes under the Industrial Disputes Act. It is further
contended that in any event by applying the ratio laid down by
the Hon’ble Supreme Court in the case of Assistant Engineer,
Rajasthan State Agriculture Marketing Board, sub-division,Kota

(supra), he is entitled for compensation.

5. It is to be noticed that though it is the case of the workman
that he was discontinued from service on 15.9.1999, the dispute
was raised in the year 2008. It is true that the provisions of
Limitation Act, 1963 would not apply in stricto senso to the
disputes under the Industrial Disputes Act but in the judgment in
the case of Assistant Engineer, Rajasthan State Agriculture
Marketing Board, sub-division, Kota (supra) and further in the
judgment of Prabhakar V/s Joint Director Sericulture
Department, reported in JT 2015(9) SC 83, the Supreme Court
has clearly held that in a case of unexplained delay and laches
on the part of the workman, the Court shall bear in mind such
objection before grant of relief. It is also to be noticed that
there is a specific case of the petitioner that the petitioner last

worked only upto 1989 and on his own he discontinued from
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attending the work. In spite of such contention, there is no
material placed before the learned Single Judge to show that he
has continued in service after the year 1989. In that view of the
matter, we are of the view that the learned Single Judge rightly
placed reliance on the judgment referred above and allowed the
petition. With regard to the other submissions made by learned
advocate for the appellant that he may be awarded
compensation at least in terms of the ratio of the laid down in
Assistant Engineer, Rajasthan State Agriculture Marketing
Board, sub-division, Kota (supra), it is to be noticed that in that
set of facts, there was a delay of six years and he has
admittedly worked from 1.11.1984 to 17.2.1986. In this case,
having regard to the statement made by the employer before
the Labour Court that the petitioner discontinued from the year
1989 on his own, we are of the view that this is not a fit case to
grant any compensation also. Granting of compensation
instead of reinstatement is also a matter which depends on

various factors.

6. Having regard to the fact that there is abnormal delay and
laches and the stand of the respondent that the petitioner
discontinued the services on his own volition in the year 1989,
we are of the view that this is not a fit case to grant
compensation also. In view of the aforesaid and in view of the
reasons recorded by learned Single Judge, this appeal is devoid
of merits and is accordingly dismissed. As the appeal is

dismissed, Civil Application also stands dismissed.

AHIH BURISd ¥¥Hoeal &llal Adi UM Aldld 219 0. 2950
/ 20U ol §SH GIE SAUIHI A419d A2 Y22 AHUld of.309/205 i

yel olIHER IRid &lgsIe 20y Aldld 2R sU1H1 241Ad] §SH
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8.

(12.3) AEIGAd] Hlolg & §, SISULl SIHERS SAH—U(AS) i
8AAd 2Rdloll Uldal 9oR dilofl 2rf] s3] ASI lfe. A€ SHHA &lal
Adl AHI SIHER AHI2ANall As Ud¥AH| 40191 5% Gi%1Ad] g1 A AN H]
SAH dI9) us dA ¥Ldg 8. A2l aisdldd] vl sar—u(cll) i

AU A1Ad] 8, ¥ oflA yyot 8.

25B. Definition of continuous service.- For the purposes of this

Chapter,-

(1) a workman shall be said to be in continuous service for a period
if he is, for that period, in uninterrupted service, including service
which may be interrupted on account of sickness or authorised
leave or an accident or a strike which is not illegal, or a lock- out
or a cessation of work which is not due to any fault on the part of

the workman;

(2) where a workman is not in continuous service within the
meaning of clause (1) for a period of one year or six months, he

shall be deemed to be in continuous service under an employer--

(a) for a period of one year, if the workman, during a period of
twelve calendar months preceding the date with reference to which
calculation is to be made, has actually worked under the employer

for not less than--

(i) one hundred and ninety days in the case of a workman employed

below ground in a mine; and
(ii) two hundred and forty days, in any other case;

(b * sk ok
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Explanation.-- For the purposes of clause (2), the number of days
on which a workman has actually worked under an employer shall

include the days on which--

(i) he has been laid- off under an agreement or as permitted by
standing orders made under the Industrial Employment (Standing
Orders) Act, 1946 (20 of 1946 ), or under this Act or under any

other law applicable to the industrial establishment;

(ii) he has been on leave with full wages, earned in the previous

years;

(iii) he has been absent due to temporary disablement caused by

accident arising out of and in the course of his employment; and

(iv) in the case of a female, she has been on maternity leave; so,
however, that the total period of such maternity leave does not

exceed twelve weeks.]

Al SIA ARXER Uldlofl YGiloflHi Ay Hidgllall [61dEati
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