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"13.In our opinion, in light of the settled legal position on the point, the judgment of
the High Court is clearly indefensible.Whilst it is true that the provisions of the
Evidence Act, 1872 per se are not applicable in an industrial adjudication, it is trite
that its general principles do apply in proceedings before the Industrial Tribunal or
the Labour Court, as the case may be. (See:Municipal Corporation, Faridabad Vs.
Siri Niwas.AIR 2004 SC 4681).In any proceeding, the burden of proving a fact lies
on the party that substantially asserts the affirmative of the issue, and not on the party
who denies it. (See: Anil Rishi Vs. Gurbaksh Singh. 2006 (5) SCC 558)"

QE\/LEHi ollHEIR @@lEHS\Ié €421 Workmen Of Nilgiri Coop. Marketing Society Ltd.Vs. State Of

Tamil Nadu (2004)3 Scc 514 oll YSIElotl Wial. vHI ¥LI19d & S,

"47. It is a well-settled principle of law that the person who sets up a plea of existence

of relationship of employer and employee, the burden would be upon him.
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"An industrial dispute has to be referred by the appropriate Government for
adjudication and the workman cannot approach the Labour Court or Industrial Tribunal
directly, except in those cases which are covered by Section 2A of the Act.Reference is
made under Section 10 of the Act in those cases where the appropriate Government
forms an opinion that 'any industrial dispute exists or is apprehended'. The words
'industrial dispute exists' are of paramount importance unless there is an existence of
an industrial dispute (or the dispute is apprehended or it is apprehended such a dispute
may arise in near future), no reference is to be made. Thus, existence or apprehension
of an industrial dispute is a sine qua non for making the reference. No doubt, at the
time of taking a decision whether a reference is to be made or not,the appropriate
Government is not to go into the merits of the dispute. Making of reference is only an
administrative function. At the same time, on the basis of material on record,
satisfaction of the existence of the industrial dispute or the apprehension of an

industrial dispute 1is necessary.Such existence/apprehension of industrial

dispute,thus, becomes a condition precedent, though it will be only subjective
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satisfaction based on material on record. Since, we are not concerned with the
satisfaction dealing with cases where there is apprehended industrial dispute,
discussion that follows would confine to existence of an industrial dispute. Dispute or
difference arises when one party make a demand and other party rejects the same. It is
held by this Court in number of cases that before raising the industrial dispute
making of demand is a necessary pre-condition."

"In such a scenario, if the services of a workman are terminated and he does
not make the demand and/or raise the issue alleging wrongful termination immediately
thereafter or within reasonable time and raises the same after considerable lapse of
period, whether it can be said that industrial dispute still exist. Since there is no period
of limitation, it gives right to the workman to raise the dispute even belatedly.However,
if the dispute is raised after a long period, it has to be seen as to whether such a
dispute still exists? Thus, notwithstanding the fact that law of limitation does not
apply, it is to be shown by the workman that there is a dispute in praesenti. For
this purpose, he has to demonstrate that even if considerable period has lapsed and
there are laches and delays, such delay has not resulted into making the industrial
dispute seized to exist. Therefore, if the workman is able to give satisfactory
explanation for these laches and delays and demonstrate that the circumstances
discloses that issue is still alive, delay would not come in his way because of the
reason that law of limitation has no application. On the other hand, if because of
such delay dispute no longer remains alive and is to be treated as “dead”, then it
would be non-existent dispute which cannot be referred."

"In contrast, in those cases where there was no agitation by the workman
against his termination and the dispute is raised belatedly and the delay or laches
remain unexplained, it would be presumed that he had waived his right or
acquiesced into the act of termination and, therefore, at the time when the dispute is
raised it had become stale and was not an 'existing dispute'. In such circumstances, the
appropriate Government can refuse to make reference. In the alternative, the Labour
Court/Industrial Court can also hold that there is no “industrial dispute” within

the meaning of Section 2(k) of the Act and, therefore, no relief can be granted."
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