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zL lJZFEF.  W]/FEF.  DF,LJF0G[  T[DGL  D]/  HuIFV[  50[,F  lNJ;MGF  5]Z[5]ZF

5UFZ ;CLT GMSZLDF\ 5]Go:YFl5T SZJF HM.V[ S[ S[Dm

sZf VF SFD[  ALHF 51FSFZ[  T[DG]\  DF\U6FG]\  lGJ[NG VF\Sv5 YL ZH]  SZ[, K[PALHF 51FSFZ[  T[DGF

DF\U6FGF  lGJ[NGDF\  H6FJ[,  K[  S[45|YD 51FSFZGM ;DFJ[X pnMUDF\ YFI K[PALHF  51FSFZ

5|YD 51FSFZGF TFAF C[9/ VUFp RF,TF H[ T[ ;DIGF EFNZ 0[D ;F.8 5Z O[A|]VFZLv!)*)

YL ZMHDNFZ DH]Z TZLS[ OZHDF\ YIF CTF T[ ;DI[ EFNZ 0[DGF AF\WSFD p5ZF\T EFNZ SM,MGL

AGFJJFGL EFNZ VMOL; ;LD[g8GF ZM04GF/F lJU[Z[ TYF T[GF D[.g8[Gg;GL SFDULZL ,[JFDF\

VFJTL CTL H[ SFDULZL 5}6" YTF D[XGZL 0[DGL SFDULZL SZ[, VG[ tIFZAFN EFNZ GC[Z 5[8F

lJEFUG\PZ4$ TYF G\P& VG[ * GF lJEFUDF\ 56 SFDULZL SZ[, VG[ K[<,[ SFDG] EFZ6 VMK]

YTF TDFD :8FOvZMHDNFZ DH]Z T[DH GMSZLG[ ,UTF TDFD N:TFJ[HM ;CLT GFPSFP.HG[ZzL

EFNZ  GC[Z  lJTZ6  5[8F  lJEFU ,]6FJF0FG[  ;]5|T  SZJFDF\  VFJ[,F  K[PALHF  51FSFZ  5|YD

51FSFZ ;\:YFDF\ CFHZ YIF tIFZYL  T[VMG[ SM. lGD6]\S5+4CFHZL SF0"4VM/B5+4ZHFG]\ SF0"4

5UFZ  :,L5  S[  K]8F  SIF"  tIF\  ;]WL  SM.  SFIDL  lGD6]\S5+  S[  GMSZLG[  ,UTF  N:TFJ[HM

lGIDMG\];FZ VF5JF HM.TF CTF T[ VF5[,F G CTFPALHF 51FSFZ ;TT VF9 S,FS SZTF JW]

;DIGL VG[ DF;GF 5]ZF lNJ;MGL SFDULZL SZTF CTF T[ 5[8[ ,3]TD J[TG D]HAGM  5UFZ ALHF

51FSFZG[  R]SJJFDF\  VFJTM CTM VG[ ZHFGF lNJ;[ 56 ALHF 51FSFZ 5F;[  SFDULZL ,[JFDF\

VFJTL CTL T[ SFDULZLGM BR" VgI C[0[ pWFZTF CTFP ALHF 51FSFZGL GMSZLGF VZ;F NZdIFG

T[DGL RF,TL H]NL H]NL AL8MDF\ ALHF 51FSFZG[ SFDULZL ;M\5TF CTF T[ ;DI[ ALHF 51FSFZGF

GFPSFP.HG[Z TZLS[ zL ;MGL ;FC[A4zL V[;PV[,P58[, ;FC[A4zL 5ZDFZ ;FC[A4H]GLIZ .HG[Z

zL  AFZM8F  ;FC[A4;]5ZJF.hZ  TZLS[  zL  5\RF,  ;FC[A4zL  JLPV[P  GFIS4zL  8LPH[PUF\WL4zL

5F9S  ;FC[A  TYF  D:8Z  SFZS]G  zL  V[;PV[DP58[,4zL  V[DPV[P5|HF5TL4zL  H[PS[P;]YFZ4zL

jCMZF4zL VFZPV[,P0FDMZ lJU[Z[ CFHZL 5]ZTF CTF VG[ CFHZL 5]ZL T[ D:8ZDF\ ALHF 51FSFZGM

5UFZ  pWFZL  5UFZ  R]SJJFDF\  VFJTM  CTM  VG[  36LJFZ  V[RPVFZPsC[g0ZL;L5f5Z

VG[ BFTFSLI SFDMGF JFpRZMDF\ pWFZL 5UFZ R]SJTF CTF VG[ 36LJFZ SMg8=FS8GF SFDMDF\

56 ALHF 51FSFZGL CFHZL 5]ZL 5UFZ R]SJTF CTFPVFD ALHF 51FSFZ[ 5|YD 51FSFZGL ;\:YFDF\

O[A|]VFZLv!)*( YL ;G[v!)(5 ;]WL ;TTv;/\U VG[ V[SWFZL A|[S l;JFIGL OZH AHFJ[,L

K[ VG[ tIFZAFN ;G[v!)(& YL ;G[v!))( ;]WL T]8S T]8S H]NF H]NF lJEFUMDF\  SFDULZL

ALHF  51FSFZ  SZTF  CTFPVFD  ALHF  51FSFZ[  ;TT4;/\U  VG[  V[SWFZL  A[|S  l;JFIGL  OZH



 LABOUR COURT,GODHRA                             3                                               REF.T. NO.222/2010

AHFJ[,L K[PALHF 51FSFZGL GMSZLGF VZ;F NZdIFG H[ T[ ;DIGF EFNZ GC[Z lJEFUG\PZ4$4&

VG[ * GF lJEFUMDF\ SFDG\] EFZ6 VMK] CMJFGF SFZ6[ T[GL ;FY[ ;\S/FI[, H]NF H]NF lJEFUMDF\

SFDM ;DFJL ,[JFDF\ VFJTF CTF VG[ T[ HuIFV[ ALHF 51FSFZ 5F;[ SFDULZL ,[JFDF\ VFJTL CTL

VG[ K[<,[ VF lJEFUGF TDFD ZMHDNFZ4DH]ZM4:8FO4SD"RFZLVM TYF N:TFJ[H ;CLTGM ;\5}6"

CJF,M  GFPSFP.H[GZzL4EFNZ  GC[Z  lJTZ6  5[8F  lJEFU4,]6FJF0FG[  ;]5ZT  SZ[,  K[PALHF

51FSFZG[ SFDG] EFZ6 VMK] CMJFGF ACFGF C[9/ ;LGLIMZL8LG] wIFG NMIF" l;JFI ;G[v!))(

YL U[ZSFIN[;Z ZLT[ SM. 56 HFTGF jIFHAL SFZ6M l;JFI DF{lBS C]SDYL K]8F SZL NLW[,P

ALHF 51FSFZ[ CFHZ YIF tIFZYL 5|YD 51FSFZ ;\:YFDF\ ;TT4  ;/\U4VT]8  VG[ A[|S l;JFIGL

;/\U GMSZL SZL NZ[S JQFM"DF\ Z$_ lNJ; SZTF JW] lNJ;GL SFDULZL SZ[, K[4H[ V\U[GF TDFD

N:TFJ[HM 5|YD 51FSFZGF SAHF C[9/ K[PALHF 51FSFZG[ K]8F SZTF  ;DI[  T[  V\U[  SM. J/TZ

R]SJ[, GYL S[ SM. GM8L;4GM8L; 5UFZ 56 R]SJ[, GYL VG[ T[VMV[ VF.P0LPV[S8GL S,D

Z5sV[RfVG[  Z5sV[OfGM  E\U  SZL  GMSZLDF\YL  ALHF  51FSFZ  G[  GMSZLDF\YL  K]8F  SIF"  AFN

T[DGL 5F;[ OZHDF\ ZFBL ,[JF lJG\TL SZJF KTF GMSZLDF\ ZFBJFDF BM8F VF`JF;GM VF5L ;DI[

,\AFJ[, K[ H[GF SFZ6[ S[; NFB, SZJFDF\ lJ,\A YI[, H[ lJ,\A DNNGLX zD VFI]ST ;D1F

DFO SZFJL CF,GM Z[OZg; YI[, K[P  CF,DF\  5|YD 51FSFZ ;\:YF lJEFUMGL SFDULZL  SFI"ZT

K[ H[DF ALHF 51FSFZ ;FY[GF VG[ 5KLGF SFDNFZM OZH AHFJ[ K[P HIFZ[ ALHF 51FSFZ A[ZMHUFZ

K[PVFD ALHF 51FSFZG[ GMSZLDF\YL K]8F SIF" AFN ALHL 36L GMSZL D[/JJF DF8[  5|ItG SZ[,

5Z\T] GMSZL D/[, GYL T[DH T[VMGF S]8\]AG] EZ65MQF6 DF8[G]\ ;FWG OST GMSZL H K[ H[YL 5|

YD  51FSFZG]\  K]8F  SZJFG]\  5U,]  U[ZSFIN[;Z  9ZFJJF  VZH  SZ[,  K[  TYF  50[,F  5UFZ

;CLT ;/\U GMSZLYL 5]Go:YFl5T SZJF VZH SZ[, K[P

s#f VF  SFDGF  5|YD  51FSFZ  wJFZF  VF\Sv*  YL  T[DGM  ,[lBT  HJFA  ZH]  SZ[,  K[4H[DF\  5|YD

51FSFZ[ ALHF 51FSFZ[ H6FJ[, TDFD CSLSTMGM .gSFZ SZ[,M K[  JW]DF\ H6FJ[, K[ S[4 5|YD

51FSFZGL ;\:YFDF\ SM. D[gI]O[SRZL\U YT] GYL S[ SM. J[RF6 SZL GOM SZJFDF\ VFJTM GYLP

T[VMGL SR[ZL l;\RF.G[ ,UTL K[ VG[ ;[JFSLI ,MSCLTGL5|J'TL SZJFDF\ VFJ[ K[P ALHF 51FSFZ

SNL T[VMGF ZMHDNFZ DH]Z CTF GCLP ALHF 51FSFZ[ GFPSFP.P EFNZ GC[Z 5[8F lJEFUG\PZ4$4&

T[DH  *  T[DH  GFPSFP.P  EFNZ  GC[Z  lJTZ6  5[8F  lJEFU  ,]6FJF0FDF\  SNL  SM.  ZMHDNFZ

TZLS[  V[S  lNJ; 5]ZTL  56 SZ[, GYL VG[  BM8L  CSLSTM  p5HFJL  CF,GM Z[OZg; SZ[, K[P

DNNGLX zD VFI]ST ;D1F 56 ;\:YF wJFZF HJFA ZH] SZ[, CTM H[DF VF TSZFZ ,LW[, CTLP
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ALHF  51FSFZ[  ;G[v!)*)  YL  ;G[v!))(  ;]WL  OZHM  AHFJ[,  CMJFG]  H6FJ[,  K[  5Z\T]

;\:YF ;G[v!)(* YL X~ YI[, K[ VG[ ;G[v!)*) GL ;F,DF\ SM.56 AL8GL X~VFT YI[,

G CTLP ALHF 51FSFZG[  ;G[v!)*) YL ;G[v!))( ;]WL lJEFUG\PZ4$4& VG[ * 5{SL S.

SR[ZLDF\ S[8,M ;DI SFDULZL SZ[, CTL T[ H6FJ[, GYLP JW]DF\ ALHF 51FSFZ wJFZF K[<,[ T[VM

GFPSFP.P  EFNZ  GC[Z  lJTZ6 5[8F  lJEFU ,]6FJF0FDF\  OZH AHFJTF  CMJFGL  CSLST BM8L

H6FJ[,  K[P  T[VM  ;\:YFGF  SFDNFZ  G CM.  T[VMG[  CFHZLSF0"  S[  VM/BSF0"  VF5JFGM  5|`G

p5l:YT  YTM  GYL  T[DH  ALHF  51FSFZ  wJFZF  T[VMG[  ;G[v!))(  DF\  K]8F  SZ[,  CMJFGL

VG[ T[VM wJFZF NZ[S JQF"DF\ Z$_ lNJ; SZTF JW] SFDULZL SZLG[ VF.P0LPV[S8GL S,DvZ5 AL

D]HA  ;/\U  GMSZL  SZ[,  CMJFGL  BM8L  CSLSTM  H6FJ[,  K[P  JW]DF\  ALHF  51FSFZ  wJFZF

T[VMG[ ;G[v!))( DF\ K]8F SZ[, CMJFG] H6FJ[, K[ VG[ CF,GM Z[OZg; ;G[vZ_!_ GL ;F,DF\

SZ[,  K[  VG[  VFJL  ZLT[  !!  JQF"GM  lJ,\A  SZJF  AFAT[  SM.  SFZ6  H6FJ[,  GYL

VG[ GFDNFZ ;]l5|D SM8" VG[ CF.SM8" wJFZF VFJL ZLT[ lJ,\AYL YI[, Z[OZg; ZN SZJFDF\ VFJ[,

K[ H[YL ALHF 51FSFZGM Z[OZg; ZN SZJF VZH SZ[, K[P 

s$f VF  SFD[  ALHF  51FSFZ  wJFZF  Z[OZg;  G\PZ!)qZ_!_  GF  SFD[  VF\Sv!_  YL  ;\:YF  5F;[YL

N:TFJ[HM ZH] SZFJJF DF8[ VZHL VF5[, CTL H[DF VNF,T wJFZF ALHF 51FSFZG[ K]8F SIF"GF

;G[v!))( YL VUFpGF +6 JQF"GF CFHZL ZHL:8ZM4CFHZL5+SM VG[ 5UFZ R]SJ6L V\U[GF

N:TFJ[HM ZH] SZJFGM C]SD SZJFDF\ VFJ[, AFN VF SFD[ ;\:YF TZO[ JSL,zL wJFZF C]SD YI[,

N:TFJ[HM  Z[OZg;  G\PZ!)qZ_!_  YL  ZZZqZ_!_  5]ZTM  S[;  ;\I]ST  SZJF  VZH  SZ[,  CTL

H[  SFD[  Z[OZg; G\PZ!)qZ_!_ YL  ZZZqZ_!_ GF  N:TFJ[HM  Z[S0"  5Z  ,[JFGM  C]SD  SZJFDF\

VFJ[  K[ H[YL Z[OZg; G\PZ!)qZ_!_ GF SFD[  ZH] YI[, N:TFJ[HM Z[OZg; G\PZ!)qZ_!_ YL

ZZZqZ_!_ GF Z[OZg;GF SFD[ J\RF6[ ,[JFDF\ VFJ[, K[P 

s5f AFN ALHF 51FSFZ TZO[ 5MTFGM S[; 5]ZJFZ SZJF DF8[ GLR[ D]HAGF DF{lBS 5]ZFJF ZH] SZ[,F K[P 

VG]PG\PP DF{lBS 5]ZFJMPP VF\SPP

s!f  ALHF 51FSFZ JLZFEF. W]/FEF. DF,LJF0GLv !_

;ZT5F;GF ;MU\NGFDF p5ZGL H]AFGLP         

VF SFDGF ALHF 51FSFZ TZO[ 5MTFGL H]AFGL ;LJFI ALHF SM. ;FC[G[ T5F;[, GYL S[ ALHF

SM. N:TFJ[HL 5]ZFJFVM ZH] SZJFDF\ VFJ[, GYL AFN ALHF 51FSFZ TZO[ VF\Sv!Z GL 5]Z;L;YL

5MTFGM 5]ZFJM 5]ZM YI[, HFC[Z SZ[, K[P
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s&f VF SFDGF 5|YD 51FSFZ TZO[ 5MTFGM S[; 5]ZJFZ SZJF DF8[ GLR[ D]HAGF DF{lBS TYF N:TFJ[HL

5]ZFJF ZH] SZ[,F K[P 

VG]PG\PP DF{lBS 5]ZFJMPP VF\SPP

s!f 5|YD 51FSFZ TZO[ ;FC[N IXJ\TEF. SF/]EF. !$

E]ZLIFGF ;ZT5F;GF ;MU\NGFDF p5ZGL H]AFGLP 

VG]PG\PP N:TFJ[HL 5]ZFJMPP  VF\SPP

s!f TFP_!q_!q!))5 YL TFP!Zq!Zq!))* ;]WLGF   lGP!5q! YL 

D:8Z ZM,GL GS,PsZ[OZg; G\PZ!)qZ_!_ GF SFD[f   lGP!5qZ5

AFN 5|YD 51FSFZ TZO[ VF\Sv!5 GL 5]Z;L;YL 5MTFGM 5]ZFJM 5]ZM YI[, HFC[Z SZ[, K[P

s*f VF SFDGF ALHF 51FSFZ TZO[ T[VMGF lJP5|lTGLWLzLGL DF{BLS N,L, ;F\E/[, K[ H[DF\  T[VM

NJFZF H6FJ[, K[ S[4VF SFDGF ALHF 51FSFZ ;\:YFDF\ SFDULZL SZTF CTF T[ AFATGM DF{BLS

5]ZFJM VF5JFD\F VFJ[, K[4JW]DF\ VF SFDGF 5|YD 51FSFZ TZO[ VNF,T NJFZF N:TFJ[HM ZH]

SZJFGM C]SD SZJFDF\ VFJ[, K[ T[D KTF C]SD D]HAGF N:TFJ[HM ZH] SZ[, GYL4SFZ6 S[4ALHF

51FSFZ[ T[VMGL N:TFJ[H ZH] SZJFGL VZHLDF\ lJEFUPZ4$4& TYF * GF N:TFJ[HMGL DF\U6L

SZ[, K[ T[D KTF T[VM NJFZF VFJF N:TFJ[HM ZH] SZ[, GYL T[DH H[ N:TFJ[HM ZH] SZ[, K[ T[ 56

DF\UIF\ D]HAGF ZH] SZ[, GYL T[DH VFJF N:TFJ[HM ZH] GCL SZJF DF8[ SM. ;MU\NGFD]\ 56 SZ[,

GYL H[YL T[VMGL ;FD[ lJ~wWG]\  VG]\DFG NMZJ]\ HM.V[4VG[ VF ZLT[ VF SFDGF ALHF 51FSFZ

NJFZF ;\:YFDF\ SFDNFZ TZLS[ SFDULZL SZ[, CMJFG]\ 5]ZJFZ YFI K[4T[DH VF SFDGF 5|YD 51FSFZ

NJFZF ALHF 51FSFZ[ Z$_ lNJ; SFDULZL SZ[, GF CMJFGL SM. TSZFZ ,LW[, GYL T[VM NJFZF

DF+ ALHF 51FSFZ[ V[S 56 lNJ; SFDULZL GCL SZ[, CMJFGL TSZFZ ,LW[, K[ H[ AFAT T[VM

NJFZF 5]ZJFZ SZJFDF\ VFJ[,L GYL4JW]DF\ VF SFDGF 5|YD 51FSFZ NJFZF D]bI TSZFZ Z[OZg;

lJ,\AYL  SZ[,  CMJFGL  TSZFZ  ,LW[, K[  5Z\T]\  GFDNFZ  ;]l5|DSM8"  NJFZF  9ZFJ[,  K[  T[  D]HA

Z[OZg;G[ lJ,\A ,FU]\  5TM GF CMI lJ,\AGL TSZFZ U|FCI ZFBL XSFI GCL VG[ VF N,L,GF

;DY"GDF\ T[VM NJFZF GFDNFZ U]HZFT CF.SM8" NJFZF VF5JFDF\ VFJ[, V[,P5LPV[P G\P)_&q

Z_!& GF SFD[ SZJFDF\ VFJ[, ZLjI]\  VZHLGF TFP_!q_5q!( GF ZMH HFC[Z SZJFDF\ VFJ[,

C]SDGL GS, ZH] SZ[, K[4VFD ALHF 51FSFZ ;\:YFGF SFDNFZ CMI T[VM NJFZF ;/\U GMSZL

SZLG[  GMSZLGL  ;/\UTF  HF/J[,  CMI  T[D  KTF  5|YD  51FSFZ  NJFZF  U[ZSFIN[;Z

ZLT[ T[VMG[  DF{BLS C]SDYL K]8F SZ[, K[ T[DH VFJL ZLT[ K]8F SZTF 5C[,F SM. GM8L;4GM8L;
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5UFZ S[  K86L J/TZ VF5[, GYL H[YL T[VM NJFZF S,DvZ5sV[OfGL HMUJF.VMG]\  5F,G

SIF" JUZ U[ZSFIN[;Z K]8F SZ[, CMJFG]\ 5]ZJFZ YI[, CMI 5Z\T]\  ALHF 51FSFZGL pDZ GMSZLGL

DCTD JIDIF"NF J8FJL UI[, CMI D/JF5F+ JW]\DF JW] prRS J/TZ V5FJFGM C]SD SZJF

VZH SZ[, K[P

VF SFDGF 5|YD 51FSFZ TZO[ lJPJSL, 0LPHLP5LPzL VFZPV[;P9FSMZ TZO[ VF\Sv!&

YL 5MTFGL ,[BLT N,L, ZH] SZJFDF\ VFJ[, K[ H[DF\ T[VM NJFZF ALHF 51FSFZ NJFZF ;\:YFDF\

V[S56  lNJ;GL  SFDULZL  GCL  SZ[,  CMJFGL  T[DH  Z[OZg;  lJ,\AYL  SZ[,  CMJFGL  CSSLT

H6FJ[, K[ T[DH T[VMGF SFDNFZ GF CMI T[VM SM. ,FE D[/JJF CSNFZ YTF GF CMI ALHF

51FSFZGM Z[OZg; GFD\H]Z SZJF VZH SZ[, K[ T[VMGL VF N,L,GF ;DY"GDF\ T[VM TZO[ GFDNFZ

U]HZFT  CF.SM8"  NJFZF  :5[XLI,  ;LJL,  V[%,LS[XG  G\P*_5)qZ__(  R\N]EF.  5]HF\EF.

T/5NF  JLP0[%I]8L  V[ShLSI]8LJ  V[gHLGLIZ  TYF  GFDNFZ  ;]l5|DSM8"GL  VF;L:8g8

V[ShLSI]8LJ V[gHLGLIZ S6F"8SF JLPXLJF,L\UFGF R]SFNF p5Z VFWFZ ZFB[, K[P

s(f VF SFD[ S[;G]\ Z[S0" T[DH DF\U6FG]\ lGJ[NG TYF HJFA wIFG[ ,[TF\ VF SFDGF lG6"I DF8[ TYF

DNNGLXzD  VFI]STzL4UMWZFV[  SZ[,  Z[OZg;GF  D]bI  D]wNM  S[  ALHF  51FSFZG[  T[DGL  D]/

HuIFV[ 50[,F lNJ;MGF 5]Z[5]ZF 5UFZ ;CLT GMSZLDF\ 5]Go:YFl5T SZJF HM.V[ S[ S[D m T[GF

GL6"I DF8[ DFZL ;D1F GLR[GF D]wNFVM p5:YLT YI[, K[P 

voo D]wNF oov

s!f X] ALHF 51FSFZ 5]ZJFZ SZ[ K[ S[4T[VM 5|YD 51FSFZ ;\:YFDF\ SFDNFZ CTF

VG[ ZMHDNFZ DH]Z TZLS[ OZH AHFJTF CTF m

sZf X]\  ALHF  51FSFZ  NJFZF TFP_$q_#q!_  GF  ZMH  VF{WMULS  lJJFN

p5:YLT SZJFDF\ VFJ[, T[ TFZLB[ BZ[BZ 51FSFZM JrR[ VF{WMULS lJJFN

V:TLtJDF\ CTM m

s#f X]\ ALHF 51FSFZ DF\U6FGF lGJ[NGDF\ DF\uIF D]HA GMSZLDF\  5]Go:YFl5T

YJF TYF 50[,F lNJ;MGF 5UFZ D[/JJF VYJF IMuI J/TZ D[/JJF

CSSNFZ K[ m

s$f X]\ C]SD m

s)f p5ZMST D]wNFVMGF lG6"I GLR[ D]HA K[P

voo lG6"I oov
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s!f GSFZDF\P

sZf GSFZDF\P

s#f GSFZDF\P

s$f VFBZL C]SD D]HAP

s!_f p5ZMST D]wNFVMGF lG6"IMGF SFZ6M GLR[ D]HA K[P

vo SF Z 6Mov

s!!f D]wNFG\P! oov

VF SFDGF ALHF 51FSFZ NJFZF ZH] SZ[, 5]ZFJM HMTF VF SFD[ ALHF 51FSFZ wJFZF T[DGF DF\U6F

GF lGJ[NGDF\ T[VM 5|YD 51FSFZGL ;\:YFDF\ ;G[P!)*) YL ZMHDNFZ DH]Z TZLS[ OZH AHFJTF

CTF VG[ T[VMG[ K[<,[ SFDG]\ EFZ6 VMK] YTF TDFD :8FOvZMHDNFZ DH]Z T[DH GMSZLG[ ,UTF

TDFD N:TFJ[HM  ;CLT GFPSFP.HG[ZzL  EFNZ  GC[Z  lJTZ6 5[8F  lJEFU ,]6FJF0FG[  ;]5|T

SZJFDF\  VFJ[, CMJFGL CSLST H6FJ[, K[  VF CSLST AFAT[ T[VMGL ;ZT5F;GL H]AFGLDF\

T[VM NJFZF ;DY"GSFZL 5]ZFJM VF5JFDF\ VFJ[, K[ HIFZ[ 5|YD 51FSFZ NJFZF T[VMGF ,[BLT

HJFADF\ ALHF 51FSFZ T[VMGL ;\:YFDF\ V[S 56 lNJ;GL SFDULZL SZ[, CMJFGM .gSFZ SZ[,

K[ T[DH T[VM NJFZF ;\:YF ;G[P!)(* DF\ XZ]\ YI[, CMJFGM ARFJ ,[JFDF\ VFJ[, K[4VFD T[VM

NJFZF ALHF 51FSFZ T[VMGL ;\:YFDF\ SFD SZTF CMJFGL CSLSTGM :JLSFZ SZ[, GYL T[YL VF

CSLST ALHF 51FSFZ[ 5]ZJFZ SZJFGL ZC[ H[ DF8[ VF SFDGF ALHF 51FSFZ NJFZF VF5[, 5]ZFJM

HMTF T[VMV[ ;\:YFDF\ SFD SZ[, CMJFGM 5]ZFJM VF5[, K[ 5Z\T]\  ;FY[ H T[VMGL p,8T5F;DF\

T[VM NJFZF VF SFD[ 5MTFGL p\DZGM 5]ZFJM ZH] GCL SZ[,FGM4;\:YFDF\ V[S 56 lNJ; SFDULZL

SZ[, CMI T[GM VFWZ ZH] GCL SZ[,FGM4CF,GL OZLIFN 5|YD JFZ ;G[PZ_!_ DF\ SZ[, CMJFGM

:JLSFZ SZ[, K[ VF ;LJFI ALHF 51FSFZ NJFZF DF\U6FGF lGJ[NGDF\ S. S. HuiFFV[ SFD SZ[,

T[GL lJUT H6FJ[, GYL4GMSZLDF ZFB[,FGL TYF K]8F SIF"GL :5:8 TFZLB H6FJ[, GYL DF+

JQF" H6FJ[, K[ H[GM 56 ;DY"GSFZL SM. 5]ZFJM ZH] SZ[, GYL4T[DH HIFZ[ VF SFDGF 5|YD

51FSFZ TZO[ :5:8 TSZFZ ,[JFDF\ VFJ[, K[ S[4ALHF 51FSFZ NJFZF T[VMGL ;\:YFDF\ V[S 56

lNJ; SFD SZ[, GYL T[JF ;\HMUM DF\ ALHF 51FSFZ p5Z T[VM 5|YD 51FSFZGF SFDNFZ CMJFG]\

VG[ T[VM NJFZF ;\:YFDF\ SFDULZL SZ[, CMJFGL CSLST 5]ZJFZ SZJFGM AMHM VFJ[ K[ H[ 5]ZJFZ

SZJF  VF  SFD[  DF+  DF{BLS  5]ZFJM  ZH]  YI[,  K[  H[DF\  56  p,8T5F;DF\  T[VMGL  lJ~wWGL

AFATGM  :JLSFZ  SZJFDF\  VFJ[,  K[4VF  ;LJFI  VF  SFDGF  5|YD  51FSFZ  TZO[  ;FC[N
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G[ T5F;JFDF\ VFJ[, K[ H[VM NJFZF 56 VF SFDGF ALHF 51FSFZ NJFZF T[VMGL ;\:YFDF\ V[S

56  lNJ;  SFDULZL  GCL  SZ[,  CMJFGM  5]ZFJM  VF5[,  K[  T[DH  ALHF  51FSFZ  TZO[  T[VMGL

p,8T5F; SZJFDF\ VFJ[, K[ T[DF\ 56 VF CSLSTGL lJ~wWGL SM. AFAT Z[S0" 5Z VFJ[, GYL

VG[ H[ 5|xGM ALHF 51FSFZG[ ,UT 5]KJFDF\ VFJ[, K[ T[GM 56 ;FC[N NJFZF .gSFZ SZ[, K[4

VFD VF ;LJFI ALHF 51FSFZ TZO[ SM. lJX[QF 5]ZFJM ZH] SZJFDF\ VFJ[, GYL T[DH T[VM NJFZF

DH]Z  SlDxGZzL ;D1F  H[  OZLIFN NFB, SZ[, K[  T[DF\  56 T[VM  NJFZF  T[VMG[  S[8,M  5UFZ

S[ J[TG R]SJJFDF\ VFJT] CT]\ T[ H6FJ[, GYL T[GL HuIFV[ DF+ ,W]TD J[TG D]HAGM 5UFZ

R]SJJFDF\  VFJTM  CTM  T[D  H6FJ[,  K[4T[DH  GMSZLDF\  ,FuIF\GL  TYF  K]8F  SIF"GL  RMSS;

TFZLB 56 H6FJ[, GYL VG[ T[GL HuIFV[ DF+ GMSZL DF\ ,FuIF\G]\ JQF" VG[ K]8F SIF"G]\ JQF"

H6FJ[, K[4VF ;LJFI VF SFDGF ALHF 51FSFZ TZO[  T[VM H[  ;DI DF8[  ;\:YFDF\  SFD SZ[,

CMJFG]\ H6FJ[, K[ T[ ;DI DF8[ GF N:TFJ[HM ZH] SZFJF DF8[ VZHL SZ[, CTL H[DF\ VNF,T NJFZF

;G[P!))(GF VUFpGF +6 JQF"GF N:TFJ[HM ZH] SZJFM C]SD SZ[, CTM VF C]SDG[ ALHF 51FSFZ

NJFZF V5L, S[ 5L8LXG SZLG[ 50SFZJFDF\ VFJ[, GYL4T[ C]SD VG];\WFG[ ;\:YF NJFZF VF\Sv!

Z GF ,L:8YL TFP_!q_!q!))5 YL TFP!Zq!Zq!))* ;]WLGF lGP!Zq! YL ;]WLGF D:8Z

ZM,GL GS,M ZH] SZ[, K[ H[ wIFG[ ,[TF\ T[DF\ VF SFDGF ALHF 51FSFZG]\ GFD H6FT]\ GYL T[DH

T[VM NJFZF VF ;DI NZdIFG V[S 56 lNJ;GL SFDULZL SZ[, CMJFG]\  V[8,[  S[4K]8F SIF"GF

VUFpGF  !Z  DF; NZdIFG Z$_ lNJ;YL  VMKF  GCL  T[8,F  lNJ;GL  SFDULZL  SZ[,  CMJFG]\

H6FT]  GYLPJW]DF\  VF SFDGF 5|YD 51FSFZGM  5|YDYL H ARFJ K[  S[4ALHF 51FSFZ NJFZF

T[VMGL ;\:YFDF\ SM. lNJ; SFDULZL SZ[, GYLP;FDFgI ;\HMUMDF\ HIFZ[ ALHF 51FSFZ 5MTFGL

H]AFGLDF\ ;\:YFDF\ GMSZL SZ[, CMJFGM S[ ;/\U GMSZL SZ[, CMJFGM S[ Z$_ lNJ; SFDULZL SZ[,

5]ZFJM VF5[, CMI TM VFJL GMSZL T[VM NJFZF GCL SZ[, CMJFG]\ lJ~wWG]\ 5]ZJFZ SZJFGM AMHM 5|

YD 51FSFZ p5Z VFJ[ K[  5Z\T]\  CF,GF S[;DF\  ALHF 51FSFZ NJFZF S. HuIFV[4S. SFDULZL4

S[8,F ;DI DF8[ SZ[,4RMSS; S. TZLB[ K]8F SZ[, T[ H6FJ[, GYL4JW]DF\ ALHF 51FSFZ NJFZF

H[ ;\:YFDF\ SFDULZL SZTF CMJFGL CSLST H6FJ[, K[ T[JL SFDULZLDF\ :JFEFJLS ZLT[ H V[S

SZTF JWFZ[ SFDNFZM SFD SZTF CMI T[D KTF T[VM TZO[ SFDULZL SZTF CMJFGL CSLST 5]ZJFZ

SZJF VFJF ALHF SM. SFDNFZMG[ ;FC[N TZLS[ VF SFD[ T5F;[, GYL T[DH ALHF 51FSFZ NJFZF

H[  T[  ;DIGF VlWSFZLVMGF GFDM H6FJ[, K[ 5Z\T]\  VF VF SFD[ T[VMG[  T5F;[, GYL T[DH

VF ;LJFI SM. N:TFJ[HL VFWFZ 56 ZH] SZ[, GYL S[ H[GF VFWFZ[ VF SFDGF ALHF 51FSFZ 5|
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YD 51FSFZ  ;\:YFDF\  SFDULZL  SZTF  CMJFG]\  5]ZJFZ  YI[,FG]\  DFGL  XSFI4HIFZ[  ;\:YF  NJFZF

H[ D:8ZM ZH] SZJFDF\ VFJ[, K[ T[DF\ VF SFDGF ALHF 51FSFZG]\ GFD H6FT]\ GYL4JW]DF\ ALHF

51FSFZ VF SFDGF 5|YD 51FSFZGF SFDNFZ CMJFGL CSLST 5]ZJFZ SZJFGM AMHM TM 5|FYDLS ZLT[

TM ALHF 51FSFZ p5Z H K[ VF AFAT[ GFDNFZ ;]l5|DSM8" NJFZF  2011 (I) LLJ 251(SC) AMAR

CHAKRAVARTY & ORS VS MARUTI SUZUKI  INDIA LIMITED (  SUPREME COURT OF

INDIA).GF 5[ZFG\P!# DF\ H6FJ[, K[ S[4 

''13.In our opinion, in light of the settled legal position on the point, the judgment of

the High Court  is  clearly indefensible.Whilst  it  is  true that  the provisions  of the

Evidence Act, 1872 per se are not applicable in an industrial adjudication, it is trite

that its general principles do apply in proceedings before the Industrial Tribunal or

the Labour Court, as the case may be. (See:Municipal Corporation, Faridabad Vs.

Siri Niwas.AIR 2004 SC 4681).In any proceeding, the burden of proving a fact lies

on the party that substantially asserts the affirmative of the issue, and not on the party

who denies it. (See: Anil Rishi Vs. Gurbaksh Singh. 2006 (5) SCC 558)''

JW]DF\ GFDNFZ  ;]l5|DSM8" NJFZF  Workmen Of Nilgiri Coop. Marketing Society Ltd.Vs. State Of

Tamil Nadu (2004)3 Scc 514 GF R]SFNFGF 5[ZFG\P$DF\ H6FJ[, K[ S[4

"47. It is a well-settled principle of law that the person who sets up a plea of existence

of relationship of employer and employee, the burden would be upon him.

VFD p5ZMST TDFD GFDNFZ ;]l5|DSM8" VMO .g0LIF GF R]SFNFVM GF l;wWF\T HMJFDF\ VFJ[ TM

DF,LS VG[  SFDNFZ JrR[GM  ;A\W ;FALT SZJFGM  AFHM SFDNFZ  p5Z K[  VYJF H[  jIlST

V[ VZH SZ[, CMI T[GF p5Z K[4VFD V[ JFT B]A :5Q8 K[ S[4SFDNFZ VG[ DF,LS JrR[ GM ;A\W

;FALT SZJFGL  HJFANFZL  CF,GF S[; GF  ;\HMUM  D]HA OST SFDNFZ p5Z ZC[,L  K[PCF,GF

S[;DF\ VUFp SZ[, RRF" D]HA DF,LS VG[ SFDNFZ JrR[GM ;A\W ;FALT SZJFGM AMHM SFDNFZ

p5Z ZC[,M CM. T[D KTF 5MTFGF DF{BLS 5]ZFJF ;LJFI ALHM SM. p5,aW V[JM 5]ZFJM ZH] SZ[,

GYL VG[ CF,GF S[;DF\  TM 5|YD 51FSFZ NJFZF T[VMG[  5MTFGF SFDNFZ TZLS[  :JLSFZ[, GYL

VG[ V[GFYL JWFZ[ TM T[VM NJFZF ALHF 51FSFZ[ V[S 56 lNJ; T[VMG[ tIF\ SFDULZL GCL SZ[,

CMJFGM TYF ALHF 51FSFZ NJFZF H[ ;DI[ SFDULZL SZ[, CMJFG]\ H6FJ[, K[ T[ ;DI[ ;\:YF H

V:TLtJDF\  H GF CMJFGM ARFJ ,LW[, K[ T[JF ;\HMUMDF\  TM ALHF 51FSFZ p5Z T[VM 5|YD

51FSFZGF SFDNFZ CMJFGL CSLST 5]ZJFZ SZJFGM AMHM JWL HFI K[  T[D KTF ALHF 51FSFZ

TZO[ VF DF8[  SM. 5|ItG SZJFDF\  VFJ[, GYL4JW]DF\  VF SFDGF ALHF 51FSFZ NJFZF HFT[ H

5MTFGL DH]Z SlDxGZzL ;D1FGL OZLIFN4DF\U6F lGJ[NG TYF 5]ZFJFGF ;MU\NGFDFDF\  T[VM
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NJFZF ;G[P!)(* AFNDF\ T]8S T]8S SFDULZL SZ[, CMJFG]\ H6FJ[, K[ H[YL VF ;DI NZdIFG TM

T[VM NJFZF ;/\/ SFDULZL SZ[, CMJFGM S[; 56 ZH] SZJFDF\ VFJ[, GYL4JW]DF\ ALHF 51FSFZ

TZO[ N,L, SZJFDF\ VFJ[, K[ S[4T[VMG[ SM. GMSZLG[ ,UT N:TFJ[HM VF5JFDF\ VFJTF GF CTF

H[YL T[VM NJFZF ;\:YF 5F;[YL VF N:TFJ[HM ZH] SZJF DF8[  VZHL VF5[, CTL H[DF\  VNF,T

NJFZF N:TFJ[HM ZH] SZJF DF8[ C]SD SZJFDF\ VFJ[, CTM T[D KTF T[VM NJFZF VZHLDF\ H6FJ[,

TDFD N:TFJ[HM ZH] SZ[, GYL VG[ H[ ZH] SZ[, K[ T[ 56 V5]ZTF VG[ ALHF lJEFUGF ZH] SZ[,

K[4T[VMGL VF N,L, V\U[ HMTF VF SFDGF ALHF 51FSFZ NJFZF N:TFJ[HLGL DF\U6L SZTL VZHL

SZTF  VNF,T NJFZF  ALHF  51FSFZGF  K]8F  SIF"GF  ;G[P!))( YL  VUFpGF # JQF"GF  CFHZL

5+S4VG[ 5UFZ R]SJ6LGF N:TFJ[HM ZH] SZJFGM C]SD SZ[, K[ H[ AFN ;\:YF NJFZF VNF,TGF

C]SD D]HAGF TFP_!q_!q)5 YL TFP!Zq!Zq)* GF ZMH ;]WLGF D:8Z ZM,GL GS,M ZH]

SZ[,  K[  H[DF\  VF  SFDGF  ALHF  51FSFZG]\  GFD  H6FT]  GYL  T[DH  ;\:YF  NJFZF  VF  AFAT[

;MU\NGFD]\ 56 SZ[, K[ H[DF\ ALHF 51FSFZ NJFZF SM. JFZ ZMHDNFZ TZLS[ VFJ[, GF CMJFG]\ HFC[Z

SZ[,  K[  T[DH  ;\:YF  NJFZF  ZH]  SZJFDF\  VFJ[,  D:8ZM  HMTF  EFNZ  GC[Z  lJTZ645[8F

lJEFU ,]6FJF0F GF CMJFG]\  H6FI K[ T[DH ALHF 51FSFZ NJFZF 56  5MTFGL DH]Z SlDxGZ

zL ;D1FGL OZLIFN4DF\U6F lGJ[NG TYF 5]ZFJFGF ;M\UNGFDFDF\  56 T[VM NJFZF VF ;DI

NZdIFG lJTZ6GL SFDULZLDF\ D]S[, CMJFG]\ H6FJ[, K[ T[JF ;\HMUMDF\ ALHF 51FSFZ G]\  GFD

;NZ ZH] YI[, D:8ZMDF\ H6FT] GF CMI T[JF SFZ6M;Z VNF,TGF C]SD D]AHGF N:TFJ[HM ZH]

YI[, GF CMJFG]\ VG[ lJ~wWG]\ VG]\DFG SZJFGL N,L, U|FCI ZFBJFDF\ VFJYL GYLPJW]DF\ 5|YD

51FSFZ  TZO[  56  5MTFGF  HJFADF\  TYF  5]ZFJFDF  T[DH  5MTFGL  N,L,DF\  56  VF

AFAT[ ZH]VFT SZJFDF\ VFJ[, K[ S[4ALHF 51FSFZ NJFZF T[VMGL ;\:YFDF\ SM. JFZ V[S lNJ;GL

56  SFDULZL  SZ[,  GYL  VG[  T[VM  NJFZF  ZH]  SZJFDF\  VFJ[,  N:TFJ[HM  HMTF  T[VMGL  VF

N,L,DF\  TyI H6FI K[PVFD p5ZMST TDFD AFATM HMTF  VF SFDGF ALHF  51FSFZ  5|YD

51FSFZ ;\:YFDF\ V[S JQF" p5ZF\TYL SFDIL GMSZL SZTF CMJFGL S[ K]8F SIF"GF VUFpGF !Z DF;

NZdIFG Z$_ lNJ;YL VMKF GCL T[8,F lNJ;GL SFDULZL SZ[, CMJFGL CSLST 5]ZJFZ SZL XS[,

GYL  H[YL  ALHF  51FSFZ  5|YD 51FSFZ  ;\:YFDF\  SFDNFZ  CTF  VG[  ZMHDNFZ  DH]Z  TZLS[  OZH

AHFJTF CMJFG]\ 5]ZJFZ YI[, GF CMI D]NFG\P! GM lG6"I GSFZDF\ VF5JFDF\ VFJ[ K[P

s!Zf D]wNFG\PZ oov
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VF SFDGF 5|YD 51FSFZ TZO[ D]bItJ[ TSZFZ ,[JFDF\ VFJ[, K[ S[4VF SFDGF ALHF 51FSFZ NJFZF

B]AH lJ,\AYL Z[OZg; SZ[, K[ H[  lJ,\AGF SFZ6M;Z RF,JF5F+ YFI GCL4VF SFD[ VUFp

lG6"I SZ[, D]NFG\P! D]HA VF SFDGF ALHF 51FSFZ 5|YD 51FSFZ ;\:YFDF\  SFDNFZ CMJFG]\

5]ZJFZ SZL XS[, GYL T[JF ;\HMUMDF\ ALHF 51FSFZ SM. ZFCT D[/JJF CSNFZ YFI GCL4T[D KTF

VF SFD[ 5|YD 51FSFZGL lJ,\AGL TSZFZGL VF N,L, ;FY[ S[;G]\ Z[S0" HMTF VF SFDGF ALHF

51FSFZ  NJFZF  DH]Z  SlDxGZzL  ;D1F  OZLIFN TFP_$q_#q!_  GF  ZMH  NFB,  SZ[,

K[ H[  AFN ;DFWFG GCL YTF CF,GM Z[OZg; gIFI lG6"I DF8[  DMS,JFDF\  VFJ[, K[4JW]DF\

ALHF 51FSFZ NJFZF  ;NZ OZLIFN TYF CF,GF Z[OZg;GF SFD[  ZH]  SZ[, DF\U6FGF lGJ[NGDF\

T[VMGL GMSZLDF\ ,FuIF\GL TFZLB H6FJ[, GYL T[GL HuIFV[ ;G[P!)*) YL GMSZL SZ[, CMJFG]\

H6FJ[, K[ T[JL H ZLT[ GMSZLDF\YL K]8F SIF"GL TFZLB H6FJ[, GYL T[GL HuIFV[ ;G[P!))

( DF\  K]8F SIF"G]\  H6FJ[, K[4VFD ALHF 51FSFZGL CSLST 5|DF6[ ;G[P!))( GF ZMH ALHF

51FSFZG[  K]8F  SIF"  AFN T[VM  NJFZF  ;G[PZ_!_ DF\  V[8,[  S[4VFXZ[  !Z AFN SZJFDF\  VFJ[,

K[ T[DH VFJL ZLT[ VF8,F ,FAF\ ;DI ;]WL Z[OZg; GCL SZJFG]\ SM. 56 jIFHAL SFZ6 T[VM

NJFZF T[VMGF DF\U6F lGJ[NGDF\ H6FJ[, GYL4VF SFDGF ALHF 51FSFZ TZO[ T[VMGF 5|lTlGlW

zL NJFZF lJ,\AGF D]NF AFAT[ N,L, SZ[, K[ S[4Z[OZg; S[;MG[ lJ,\AGM SFINM ,FU]\ 50TM GYL

H[YL lJ,A\GF SFZ6M;Z Z[OZg;GM lG6"I SZL XSFI GCL H[ N,L,GF ;DY"GDF\  T[VM NJFZF

GFDNFZ U]HZFT CF.SM8" NJFZF VF5JFDF\ VFJ[, V[,P5LPV[P G\P)_&qZ_!& GF SFD[ SZJFDF\

VFJ[, ZLjI]\ VZHLGF TFP_!q_5q!( GF ZMH HFC[Z SZJFDF\ VFJ[, C]SDGL GS, ZH] SZ[, K[ H[

S[;GL  CSLSTM  HMTF  DH]Z  VNF,T  NJFZF  ALHF  51FSFZG[  50[,F  lNJ;MGF  Z_  @  5UFZ

;FY[  GMSZLDF\  5]Go:YF5LT SZJFGM  C]SD SZ[, CTM H[GL  ;FD[  ;\:YF  NJFZF  GFDNFZ U]HZFT

CF.SM8"DF\  5L8LXG SZ[, H[ 5L8LXG H[DF\  GFDNFZ U]HZFT CF.SM8"  NJFZF SFDNFZ NJFZF DH]Z

VNF,TGM C]SD ZN SZ[, CTM H[GL ;FD[ SFDNFZ NJFZF V[,P5LPV[PVZHL NFB, SZ[, K[ 56

DF+ Z[OZg; SZJFDF\ !$ JQF"GM lJ,A\ CMI ZN SZ[, CTL H[YL ;FD[ SFDNFZ NJFZF ZLjI]\ 5L8LXG

NFB, SZ[, CTL H[ ZLjI]\ VZHL V\XToD\H]Z SZLG[ ;LU, HH ;FC[AzL GM C]SD ZN SZLG[ DH]Z

VNF,TGM 50[,F lNJ;MGF 5UFZ ;LJFIGM C]SD SFID ZFBJFDF\  VFJ[, CTM4CJ[  VF R]SFNF

;FY[  CF,GF S[;GL CSLSTM HM.V[  TM VF SFDGF ALHF 51FSFZ NJFZF ;\:YFG[  Z[OZg; SZTF

5C[,F SM. 0LDFg0 GM8L; VF5[, GYL4T[DH Z[OZg; NFB, SZTF ;DI[ 56 T[VM NJFZF lJ,\A

DFO SZJF AFAT[ SM. VZHL S[ ;MU\NGFD]\ VF5[, GYL H[YL Z[OZg;GF SFD[ ;D]RLT ;ZSFZ V[8,[
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S[4DH]Z SlDxGZzL NJFZF VFJF lJ,\A AFAT[ SM. lG6"I SZ[, GYL4T[DH VF AFAT[ 5|YD

51FSFZ TZO[ 56 TSZFZ ,LW[, K[ VG[ VF AFAT[ ALHF 51FSFZGL p,8T5F;DF\ 5|xG 5]KJFDF\

VFJ[, K[ H[GM ALHF 51FSFZ NJFZF :JLSFZ SZJFDF\ VFJ[, K[ H[YL VFJM lJ,\AYL Z[OZg; SZJF

DF8[  ALHF  51FSFZG[  VF{WMULS lJJFN V:TLtJDF\  CMJFG]\  ATFJJ]\  50[  5Z\T]\  T[VM  NJFZF  VF

AFAT[ DH]Z SlDxGZzL ;D1FGL SFI"JFCLDF\ VFJF SM. lJ,\A DFO SZJF DF8[ VZHL S[ ZH]VFT

SZ[, CMJFG]\ Z[S0" HMTF H6FT] GYL H[YL DF+ Z[OZg; ZH] SZL N[JFYL T[VMG[ lJ,\AYL Z[OZg;

SZJFG]\ SFZ6 p5:YLT YI[,FG]\ DFGL XSFI GCL HM S[ Z[OZg;GF S[;DF\ DF+ ;DIDIF"NFGF D]NF

p5Z T[GM lG6"I SZJFG]\  jIFHAL U6L XSFI GCL V[  N,L, ;FY[  VF VNF,T ;\DT YFI

K[ 5Z\T]\ CF,GF S[;DF\ DF+ lJ,\A ;LJFI 56 ALHF SFZ6MG[ VFWFZ[ lG6"I SZJFDF\ VFJL ZC[,

K[ H[D S[ D]NFG\P! D]HA VF SFDGF ALHF 51FSFZ NJFZF T[VM 5|YD 51FSFZ GF SFDNFZ CMJFG]\

5]ZJFZ SZL XS[, GYL H[YL VF SFZ6M;Z ALHF 51FSFZ NJFZF ZH] SZJFDF\ VFJ[, R]SFNM CF,GF

S[;GL  CSLSTM  ;FY[  ;];\UT  H6FTM  GF  CMI  T[VMG[  DNN~5  YTM  GYL4JW]DF\  VF

AFAT[ SFINFSLI 5ZL:YLTL HMJL H~ZL AG[ K[4ALHF 51FSFZ TZO[ GFDNFZ U]HZFT CF.SM8"GM

R]SFNM  ZH]  SZ[,  K[  5Z\T]\  VF  V\U[  GFDNFZ  ;]5|LDSM8"  NJFZF  PRABHAKAR  V/S.JOINT

DIRECTOR, SERICULTURE DEPARTMENT [2015 (III)CLR 937=2015(15) SCC 1] GM R]SFNM

lJ,\AYL Z[OZg; SZJFGF D]NF AFAT[ wIFG[ ,[JM H~ZL H6FI K[ H[ R]SFNFDF\ H6FJFDF\ VFJ[,

K[ S[4

"An  industrial  dispute  has  to  be  referred  by  the  appropriate  Government  for

adjudication and the workman cannot approach the Labour Court or Industrial Tribunal

directly, except in those cases which are covered by Section 2A of the Act.Reference is

made under Section 10 of the Act in those cases where the appropriate Government

forms an  opinion  that  'any  industrial  dispute  exists  or  is  apprehended'.  The  words

'industrial dispute exists' are of paramount importance unless there is an existence of

an industrial dispute (or the dispute is apprehended or it is apprehended such a dispute

may arise in near future), no reference is to be made. Thus, existence or apprehension

of an industrial dispute is a sine qua non for making the reference. No doubt, at the

time of taking a decision whether a reference is  to be made or not,the appropriate

Government is not to go into the merits of the dispute. Making of reference is only an

administrative  function.  At  the  same  time,  on  the  basis  of  material  on  record,

satisfaction of the existence of the industrial dispute or the apprehension of an

industrial  dispute  is  necessary.Such  existence/apprehension  of  industrial

dispute,thus,  becomes  a  condition  precedent, though  it  will  be  only  subjective



 LABOUR COURT,GODHRA                             13                                               REF.T. NO.222/2010

satisfaction  based  on  material  on  record.  Since,  we  are  not  concerned  with  the

satisfaction  dealing  with  cases  where  there  is  apprehended  industrial  dispute,

discussion that follows would confine to existence of an industrial dispute. Dispute or

difference arises when one party make a demand and other party rejects the same. It is

held  by  this  Court  in  number  of  cases  that  before  raising  the  industrial  dispute

making of demand is a necessary pre-condition."

"In such a scenario,  if the services of a workman are terminated and he does

not make the demand and/or raise the issue alleging wrongful termination immediately

thereafter or within reasonable time and raises the same after considerable lapse of

period, whether it can be said that industrial dispute still exist. Since there is no period

of limitation, it gives right to the workman to raise the dispute even belatedly.However,

if the dispute is raised after a long period, it has to be seen as to whether such a

dispute still  exists? Thus,  notwithstanding the fact  that  law of  limitation does not

apply, it is to be shown by the workman that there is a dispute in praesenti. For

this purpose, he has to demonstrate that even if considerable period has lapsed and

there  are  laches  and delays,  such delay has not  resulted into making the industrial

dispute  seized  to  exist.  Therefore,  if  the  workman  is  able  to  give  satisfactory

explanation for these laches and delays and demonstrate that the circumstances

discloses that issue is still alive, delay would not come in his way because of the

reason that law of limitation has no application. On the other hand,  if because of

such delay dispute no longer remains alive and is to be treated as “dead”, then it

would be non-existent dispute which cannot be referred."

"In contrast,  in those cases where there was no agitation by the workman

against his termination and the dispute is raised belatedly and the delay or laches

remain  unexplained,  it  would  be  presumed  that  he  had  waived  his  right  or

acquiesced into the act of termination and, therefore, at the time when the dispute is

raised it had become stale and was not an 'existing dispute'. In such circumstances, the

appropriate Government can refuse to make reference. In the alternative, the Labour

Court/Industrial Court can also hold that there is no “industrial dispute” within

the meaning of Section 2(k) of the Act and, therefore, no relief can be granted."

p5ZMST R]SFNFGL CSLST VG[ CFY 5ZGF S[;GL CSLST TNG ;];\UT K[ R]SFNFGL CSLST ,1I

5Z ,[JFDF\ VFJ[ TM RF{N JQF" AFN VF{nMULS TSZFZ p5l:YT SZJFDF\ VFJ[, HIFZ[ CFY 5ZGF

SL:;FDF\ !Z JQF" AFN VF{nMULS TSZFZ ALHF 51FSFZ wJFZF p5l:YT SZJFDF\ VFJ[, K[P R]SFNF

GL CSLST J\RF6[ ,[TF\ SFDNFZ[ HFC[Z SZ[, S[ 5MT[ VJFZ GJFZ D[G[HD[g8G[ HF6 SZ[, T[D KTF\

D[G[HD[g8[  SM.  SFI"JFCL  SZ[,  GYL  5Z\T\]  T[  ;AA SM.  5]ZFJM  ZH]  SZ[,  G CMJFYL  T[  SYG

GFDNFZ ;]5|LDSM8[" IMuI CMJFG] DFG[, GYL4CF,GF S[;GL CSLSTM J\RF6[ ,[JFDF\ VFJ[ TM ALHF

51FSFZ NJFZF 5MTFGF DF\U6F lGJ[NGDF\ TYF 5MTFGF ;ZT5F;DF\ 5]ZFJFDF\ lJ,\A AFAT[ SM.
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5]ZFJM VF5[, GYL4V[8,]\  H GCL T[VM NJFZF !Z JQF"GM ;DIUF/M B]A H ,F\AM ;DIUF/M

SC[JFI T[D KTF VF8,F ,F\AF ;DI NZdIFG SIFZ[ SIFZ[ ;FDFJF/F 5F;[ UI[,F T[ ;AAGL SM.

H lJUTM H6FJ[, GYL T[DH SIFZ[ UI[, T[ RMSS; ;DI H6FJ[, GYL4ALHF 51FSFZ NJFZF

XF DF8[ !Z JQF"GF ,F\AF ;DIUF/F ;]WL SM. SFI"JFCL GCL SZ[,FG]\ SM. 9M; S[ ;RM8 SFZ6

;MU\NGFDF\ NXF"JJFDF\ VFJ[, GYL4ALHF 51FSFZ[ 5|YD 51FSFZG[ VF AFAT[ SM. GM8L; VF5[,

CMI S[  5|YD 51FSFZG[ ,[BLT HF6 SZ[, CMI4T[DH 51FSFZ NJFZF T[VMG[ ,[BLTDF\ SM. AF\C[WZL

VF5[,  CMI  T[JM  SM.  S[;  ZH]  SZ[,  GYL  S[[  T[JM  SM.  5]ZFJF  ALHF  51FSFZ[  ZH]  SZ[,  GYL

VG[  p5ZMST  R]SFNFDF\  :YFl5T  SZJFDF\  VFJ[,  l;wWF\T  wIFG[  ,[TF\  Z[OZg; SZJFDF\  YI[,

lJ,\AGM B],F;M SZJFGL HJFANFZL ALHF 51FSFZGL K[  T[DH VF R]SFNFDF\  :YFl5T SZJFDF\

VFJ[,  l;wW\FT  VG];FZ  ;D]RLT  ;ZSFZ[  Z[OZg;  SZTL  ;DI[  lJ,\A  ;AAGM  VEL5|FI

VF5JFGM  ZC[  K[  5Z\T\]  Z[OZg;GF  5[5;"  J\RF6[  ,[TF\  O,LT  YFI  K[  S[  CFY  5ZGF  SL:;FDF\

;D]RLT ;ZSFZ V[8,[ S[4DH]Z SlDxGZzL NJFZF Z[OZg; SZTF 5C[,F\  !Z JQF"GF B]A H ,F\AF

;DIFUF/FGF  lJ,\A  ;AA SM.  VEL5|FI  VF5[,  GYL  J/L  p5ZMST R]SFNM  J\RF6[  ,[TF\

HM ;D]RLT ;ZSFZ[ VlE5|FI VF5[, G CMI TM VNF,T lJ,\AGL CSLST ,1I 5Z ,. XS[ K[ T[D

H6FJ[, K[4VFD CF,GF S[;DF\ 56 ALHF 51FSFZ NJFZF !Z JQF"GF B]A H ,F\AF ;DIFUF/FGF

lJ,\A AFN VF{nMULS TSZFZ p5l:YT SZ[, CMJF KTF\ ALHF 51FSFZ[ VF VNF,T ;D1F ZH] SZ[,

DF\U6F  GLJ[NG  T[DH  ;MU\NGFDF\  :J~5[  ZH]  SZ[,  DF{BLS  5]ZFJFDF\  lJ,\A  ;AA  SM.  H

;\TMQFSFZS S[ jIFHAL B],F;M SZ[, GYL T[DH DH]Z SlDxGZzL NJFZF 56 lJ,\A AFAT[ SM.

VlE5|FI VF5[, GYL H[YL lJ,\AGL AFATGM V[8,[ S[4Z[OZg; SZJFDF\ VFJ[, tIFZ[  VF{nMULS

TSZFZ V:TLtJDF\ CMJFGL AFAT wIFG[ ,. XSFI T[D K[4H[YL VF SFDGF ALHF 51FSFZ CFY

5ZGF SL:;FDF\ HIFZ[ VF{nMULS TSZFZ p5l:YT SZJFDF\ VFJL T[ ;DI[ VG[ HIFZ[ VF Z[OZg;

SZJFDF\  VFjIM T[  ;DI[ BZ[BZ VM{nMULS TSZFZ Vl:TtJDF\  CTL T[D 5]ZJFZ SZJFDF\  ;N\TZ

lGQO/ UI[, CMJFG] VF VNF,TG] :5Q8 56[ DFGJ] K[4JW]DF\ VFJF H S[;DF\  GFDNFZ U]HZFT

CF.SM8["  HUNLX SLXMZEF. 5ZDFZ lJP5|[;L0[g84[2019(3) CLR 900] GF R]SFNFDF\  K JQF"  AFN

TSZFZ p5l:YT SZJFDF\ VFJ[, T[ CSLST ,1I 5Z ,. lJ,\AYL TSZFZ ALHF 51FSFZ NJFZF

p5l:YT SZ[, CM. GFDNFZ ;]5|LDSM8"GF  p5ZMST 5|EFSZ s;]5|FPfGF R]SFNFG[  ,1I 5Z ,.

TSZFZ CIFT G CMJFG] 9ZFJL 5L8LXG ZN OZDFJ[, K[PVFD VF TDFD AFATM wIFG[ ,[TF VF

SFDGF ALHF 51FSFZ NJFZF  Z[OZg; NFB, SZJFDF\  SZ[, !Z JQF"GF  lJ,\A AFAT[  IMuI SM.



 LABOUR COURT,GODHRA                             15                                               REF.T. NO.222/2010

B],F;M SZ[, GF CMI VUFp H6FJ[, R]SFNF D]HA VF SFDGF ALHF 51FSFZ TFP_$q_#q!_

GF ZMH VF{WMULS lJJFN p5:YLT SZJFDF\  VFJ[, T[  TFZLB[  BZ[BZ 51FSFZM JrR[  VF{WMULS

lJJFN  V:TLtJDF\  CMJFGL  CSLST  5]ZJFZ  SZL  XS[,  GF  CMI  D]NFG\PZ  GM  lG6"I  GSFZDF\

VF5JFDF\ VFJ[ K[P

s!#f D]wNFG\P# oov

p5ZMST D]NFG\P! TYF Z GF SFZ6M TYF lG6"I wIFG[ ,[TF VF SFDGF ALHF 51FSFZ NJFZF 5|YD

51FSFZ ;\:YFDF\ SFDNFZ CMJFGL VG[ ZMHDNFZ DH]Z TZLS[ SFDULZL SZTF CMJFGL CSLST T[DH

VF SFDGF ALHF 51FSFZ TFP_$q_#q!_  GF ZMH VF{WMULS lJJFN p5:YLT SZJFDF\ VFJ[, T[

TFZLB[ BZ[BZ 51FSFZM JrR[ VF{WMULS lJJFN V:TLtJDF\ CMJFGL CSLST 5]ZJFZ SZL XS[, GYL

T[JF  ;\HMUDF\  VF  SFDGF  ALHF  51FSFZ  DF\U6FGF  lGJ[NGDF\  DF\uIF  D]HA  GMSZLDF\

5]Go:YFl5T YJF TYF 50[,F lNJ;MGF 5UFZ D[/JJF VYJF IMuI J/TZ D[/JJF CSSNFZ

YTF GF CMI D]NFG\P# GM lG6"I GSFZDF\ VF5JFDF\ VFJ[ K[P

s!$f  D]wNF G\P$ oov   

VF SFDGF ALHF 51FSFZ NJFZF D]NFG\P! YL # DF\ H6FJ[, RRF" TYF lG6"I D]HA T[VM 5|YD

51FSFZ ;\:YFGF SFDNFZ CMJFG]\ T[DH ZMHDNFZ DH]Z  TZLS[ SFDULZL SZTF CMJFG]\ 5]ZJFZ YI[,

GF CMI T[DH ALHF 51FSFZ NJFZF  VF{WMULS lJJFN p5:YLT SZJFDF\ VFJ[, T[ TFZLB[ BZ[BZ

51FSFZM JrR[ VF{WMULS lJJFN V:TLtJDF\ GF CMI  VFJF ;\HMUMDF\ VF SFDGF ALHF 51FSFZ

T[VMGF DF\U6F lGJ[NGDF\ DF\uIF\ D]HAGL SM. NFN D[/JJF CSNFZ YTF GF CMI D]NFG\P$ ,UT

gIFIGF CLTDF\ GLR[ D]HAGM VFBZL C]SD OZDFJDF\ VFJ[ K[P

voo C] S D oov

s!f VF  SFDGF  ALHF  51FSFZGM  CF,GM  Z[OZg;  VFYL  GFD\H]Z  SZJFGM  C]SD  SZJFDF\

VFJ[ K[P

sZf VF  SFDGF  ALHF  51FSFZ  zL  lJZFEF.  W]/FEF.  DF,LJF0G[  T[DGL  D]/

HuIFV[  50[,F lNJ;MGF 5]Z[5]ZF  5UFZ ;CLT GMSZLDF\  5]Go:YFl5T YJF CSNFZ  GF

YTF CMJFG]\ 9ZFJFDF\ VFJ[ K[P 

s#f CF,GM V[JM0" DNNGLX zD VFI]STzL4UMWZFG[ 5|l;wWL DF8[ DMS,L VF5JFGM C]SD

SZJFDF\ VFJ[ K[P
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s$f DNNGLX  zD  VFI]STzL4UMWZF  TZOYL  V[JM0"GL  GS,  5|l;wW  Y.G[  VFJ[YL

VlW1FSzL4,[AZ SM8" UMWZFG[ TFtSF,LS GS, VF5JF AFAT[ DH]Z VNF,Ts5wWlT

VG[ SFI"ZLTLf lGIDMP!)$*GF lGIDP#Z GL HMUJF. VG]\;FZGL SFI"JFCL SZJFGM

C]SD SZJFDF\ VFJ[ K[P

       :Y/ o UMWZF
       TFPZ5q!!qZ_Z#
     

   
    sCLT[XS]DFZ VDZEF. DSFf 

    5|D]B VlWSFZL
     DH]Z VNF,T4UMWZFP
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