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- There was consideration for every negotiable instrument. This

presumption continues until it is rebutted.

- Onus of proof that there was no consideration is on the

defendant.
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denial of the passing of the consideration apparently does not appear

to be any defence. Something which is probable has to be brought on
record for getting benefit the onus of proving to the plaintiff. To
disprove the presumption, the defendant has to bring of record such
facts and circumstances upon consideration of which the court may
believe that the consideration does not exist or its non- existence
was so probable that a prudent man would, under the circumstances
of the case, act upon the plea it did not exist.” 2i qd 2=4 2is MR WUH
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cheque had not been issued for any debt or liability is on the accused.

Denial averments in reply by accused are not sufficient to shift burden

of proof on to the complainant. Accused has to prove in trial by

leading cogent evidence that there was no debt or liability. Further

held that, setting a side of conviction on basis of some formal

evidence led by accused is not proper.
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has been admitted and even signature on cheque has been admitted,
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there is always a presumption in favour of complainant that there
exists legally enforceable debt or liability. Thereafter it is for the
accused to rebut such presumption by leading evidence." »un gia-l 34
Ui A5 S s Yral 2y O A AsHi-) Al AR s61a HyR AN 9, B Big HHIA
524 U3 3 s1ugu- Agl 8. AW AL UL vis $3A ALl SdU AU 13¢ B
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sal-ll FUGIEId]l A5 2UUAIR YR €l O 2 Al s8aldl SIS s AU A 211 510 Y $34
Adlaun R Al AAA As SISHL 561HL S1A dAIR d SUSAR L AU U2 % A Sl U
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Hirdld E 69, AQHL 2 A ASIAL BRAM, HLS— 5+l S6LALd, AUHIHL SAUAHL A 8 Bl D9l
s o 2RI sAuEA Gazawn adl caidl asa dl 2uu 2 As déda asu-d ysasl
U2 glaid, aielld 2 89,
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Wad A3 wd asu d, agu 2w wd 020 W dd AwnAA aasil
oot A 202% UL 2l Sid dwR duH Qoidl waRe we st %3 Wl as .
AulAnia Sw2gu-2 AL 3ul dil B 56 Ul sl B d A 231 dl -wew 200 At %-Hid da
2§ decl ol 3 3 wadls Rauandd visd 53 dal slal AiSBLeRIguaL LRl 2
stil WA [Qadar Gazdwia saumi 2uddl 8 uid Gaeduin sl 2RIl u: Ka
S 43¢ WOl vis scU-L ool 2RI agA 539 adan Al u Bazduin dudl dami
21 dl o eSlsd well asiy 9 3, sAwEl x4 20Ul adl Aeial ‘A O.[Qwdl Asui
2000 Ul UL Ya12 i B.2uM 3 Lld A5 $RU AU YRAR Ad Sid 214 %23 Hdldl-L
AL $1201 A5 S8 o A Al 2R H-AL AsA AL SdUR AUHER AN AUELAA-L QoL
oUE M22 il 334 Wit Al it 204 dl da s sead suda 83, held that
drawing presumption is mandatory and accused is
required to prove and rebut the said presumption by

showing that there is no legally enforceable debt. »uu

1), 1 oA YL 25aLA gRudl el
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WA Al HAsAL 319 Rl 2 2Rudd © 2uH sl ¢Slsdi st ue gRuy 2ud O,
aguL 1 1Rw 31 515 dlatd SesH2 s geuddl el UM 2L B AASIR % SUBAR-L AL
Sl agul 2 SAWLNA GUdWAHL Ul Hedl -l UL YAl sie ugL sdlAglul 6ls -l
3 Sesu2su A2 U SIS 82l % 53¢ UL €y, U -usn d3d iy ddl SiS Adls yRdl o
sQwdl wA -u i vl Qad sdwd D o qusn Dadl S 39080 o A gl
Ad Uid Uldinl e1a q16lld s34 iy sAUE W A WA O,
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123l 261 SAUHL HUAA SHALAIY % 53U © o SELALAUHL HL 21 25U 55 Jld BUuHL 20dd
8 w1 Al A dsAA A5 SR s 2ude- dlotd 9. 20H URAY 2L SHAAUHL U dE
A WA 9. 2w sdwdla uidrdl GazH ywda 1 ssd-udt 2dd o Al da
dl2iasl Audl -l ded S5 534 9. w1 sl Al sl u s AL ULl 4A 9 dan
-l Yol UL SHSIR $3E S, 2L BlAd 8lsdl yu? WL glaL S5 SAAL S1d B U
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A5l A160d scu-l clest >uAdl U M52 Adl S1d, AR A dall AFRRHL HEAL Qivlls sugul

Golaaidl sau 13¢ -l sdusrw weled 31 el asa Al o 2wl 2ug YaR
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A oldiddl %S Al €Asdl Al sR 3 S+ sAadl ANSAZ 2] 202 s34 Al 2uu
25Ul {ld 24 2uRIUIAL s 2 513 el Al

L 8dAUR UHER UUH ANEldd-U WHER %A 2l dany adlal 8ol dAl UHER
gl gl wHIcns Aol 4 wAsAle . 222 s Gdus 4 dAidlv ,¥.24 A FFAR
HiAAS A8 Al 204 dl dHL HER AR widd i8a © 3, The onus is not on
the complainant at the CRIMINAL APPEAL NO.4171 OF 202 4 Page
17 of 22 18 threshold to prove his capacity/financial
wherewithal to make the payment in discharge of which the
cheque is alleged to have been issued in his favour. Only if an
objection is raised that the complainant was not in a financial
position to pay the amount so claimed by him to have been
given as a loan to the accused, only then the complainant would
have to bring before the Court cogent material to indicate that
he had the financial capacity and had actually advanced the
amount in question by way of loan.

2 3uul uHeR Si2 wial 22w ol s asiel M/s S, S. Production v.
Tr. Pavithran Prasanth, 2024 INSC 1059, 8F\STF GM\W[,
K[ S[ 4we opined: ‘8. From the order impugned, it is clear
that though the contention of the petitioners was that the
said amounts were given for producing a film and were not
by way of return of any loan taken, which may have been a

probable defence for the petitioners in the case, but
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rightly, the High Court has taken the view that evidence
had to be adduced on this point which has not been done
by the petitioners. Pausing here, the Court would only
comment that the reasoning of the High Court as well as
the First Appellate Court and Trial Court on this issue is
sound. Just by taking a counter-stand to raise a
probable defence would not shift the onus on the
complainant in such a case for the plea of defence
has to be buttressed by evidence, either oral or
documentary, which in the present cases, has not
been done. Moreover, even if it is presumed that the
complainant had not proved the source of the money
given to the petitioners by way of loan by producing
statement of accounts and/or Income Tax Returns,
the same ipso facto, would not negate such claim for
the reason that the cheques having being issued and
signhed by the petitioners has not been denied, and
no evidence has been led to show that the respondent
lacked capacity to provide the amount(s) in question.

In this regard, we may make profitable reference to
the decision in Tedhi Singh v Narayan Dass Mahant,

(2022) 6 SCC 735: “10. The trial court and the first
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appellate court have noted that in the case under Section
138 of the NI Act the complainant need not show in the first
instance that he had the capacity. The proceedings
under Section 138 of the NI Act is not a civil suit. At
the time, when the complainant gives his evidence,
unless a case is set up in the reply notice to the
statutory notice sent, that the complainant did not
have the wherewithal, it cannot be expected of the
complainant to initially lead evidence to show that
he had the financial capacity. To that extent, the courts
in our view were right in holding on those lines. However,
the accused has the right to demonstrate that the
complainant in a particular case did not have the capacity
and therefore, the case of the accused is acceptable which
he can do by producing independent materials, namely, by
examining his witnesses and producing documents. It is
also open to him to establish the very same aspect by
pointing to the materials produced by the complainant
himself. He can further, more importantly, achieve this
result through the crossexamination of the
witnesses of the complainant. Ultimately, it becomes

the duty of the courts to consider carefully and
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appreciate the totality of the evidence and then
come to a conclusion whether in the given case, the
accused has shown that the case of the complainant is in
peril for the reason that the accused has established a
probable defence.’

24 GURLsd sl Ul AL A idl, §L HELAAA ARAUBL Gibrsdl Sl
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AL S, 2L Gl 25Ul gRiddl .
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any cheque drawn by a person on an account maintained by him with
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a banker for payment of any amount of money to another person from
out of that account for the discharge, in whole or in part, of any debt
or other liability, is returned by the bank unpaid, either because of
the amount of money standing to the credit of that account is
insufficient to honour the cheque or that it exceeds the amount
arranged to be paid from that account by an agreement made with
that bank, such person shall be deemed to have committed an
offence and shall, without prejudice to any other provisions of this
Act, be punished with imprisonment for [a term which may be
extended to two years], or with fine which may extend to
twice the amount of the cheque, or with both.
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