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In case of Heera Lal & Anr. -Versus State of Rajasthan reported in
2017 (0) AIR(SC) 2425 it has held in para 7 and 8 that-

7. This Court in an illuminating Judgment in Ramesh Kumar vs. State of
Chhattisgarh (2001) 9 SCC 618 has stated the law as follows:-

“This provision was introduced by the Criminal Law (Second) Amendment
Act, 1983 with effect from 26-12-1983 to meet a social demand to resolve
difficulty of proof where helpless married women were eliminated by being
forced to commit suicide by the husband or in-laws and incriminating
evidence was usually available within the four corners of the matrimonial
home and hence was not available to anyone outside the occupants of the
house. However, still it cannot be lost sight of that the presumption is intended
to operate against the accused in the field of criminal law. Before the
presumption may be raised, the foundation thereof must exist. A bare reading
of Section 113-A shows that to attract applicability of Section 113-A, it must

be shown that (i) the woman has committed suicide, (ii) such suicide has been
committed within a period of seven years from the date of her marriage, (iii)

the husband or his relatives, who are charged had subjected her to cruelty. On
existence and availability of the above said circumstances, the court _may

presume that such suicide had been abetted by her husband or by such
relatives of her husband. Parliament has chosen to sound a note of caution.
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Firstly, the presumption is not mandatory; it is only permissive as the
employment of expression “may presume” suggests.

Secondly, the existence and availability of the above said three circumstances
shall not, like a formula, enable the presumption being drawn; before the
presumption may be drawn the court shall have to have regard to “all the other
circumstances of the case”. A consideration of all the other circumstances of
the case may strengthen the presumption or may dictate the conscience of the
court to abstain from drawing the presumption. The expression- “the other
circumstances of the case” used in Section 113-A suggests the need to reach a
cause-and-effect relationship between the cruelty and the suicide for the
purpose of raising a presumption.

Last but not the least, the presumption is not an ir-rebuttable one. In spite of a
presumption having been raised the evidence adduced in defence or the facts
and circumstances otherwise available on record may destroy the presumption.
The phrase “may presume” used in Section 113-A is defined in Section 4 of the
evidence Act, which says -“Whenever it is provided by this act that the court
may presume a fact, it may either regard such fact as proved, unless and until it
is disproved, or may call for proof of it.”

8. We find that having absolved the appellants of the charge of cruelty, which is
the most basic ingredient for the offence made out under Section 498A, the
third ingredient for application of Section 113A is missing, namely, that the
relatives i.e., the mother-in-law and father-in-law who are charged under
Section 306 had subjected the victim to cruelty. No doubt, in the facts of this
case, it has been concurrently found that the in-laws did harass her, but
harassment is something of a lesser degree than cruelty. Also, we find on
the facts, taken as a whole, that assuming the presumption under Section 113A
would apply, it has been fully rebutted, for the reason that there is no link or
intention on the part of the in-laws to assist the victim to commit suicide.

In case of State Versus Bharatbhai balubhai lad reported in 2006 1 GLR
514 it has held by Gujarat High Court in para 9, to 13 that-;
(9) So far as the abatement made by the accused to the deceased to commit

suicide is concerned, according to us, there is no evidence. It is a settled legal
provision of law that for bringing home the charge under Section 306 of IPC,
there must be some evidence adduced on record showing that soon before the
incident there was some harassment and torture to the deceased at the hands of
the accused. Section 107 of IPC is with regard to the abetment and asper the
provisions of this section, there must be some evidence that soon before the
incident there must be some incident due to which she was prompted,
instigated or abetted to commit suicide.

(10 ) So far as the reported decision laying down the proposition of law on the

question of abatement to commit suicide is concerned, they are legion.
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However, we would not make a reference to all of them with a view to avoid
the repetition and to burden this judgment. Some of the reported recent
decisions are as under :- (i) In case of SUSHIL KUMAR SHARMA vs.
UNION OF INDIA, reported in 2005 AIR scw p. 3569, the Supreme Court
makes it very abundantly clear that mere harassment or cruelty by the husband
or his relatives would not constitute an offence of abetting the commission of
suicide. Supreme Court in four lines has explained the correct position of law
very succinctly. The relevant paragraph is reproduced herein below :"basic
difference between the two Sections i. e. Section 306 and Section 498-A is that
of intention. Under the latter, cruelty committed by the husband or his relations
drag the women concerned to commit suicide while under the former provision

suicide is abetted and intended."

( 11 ) In the instant case, the prosecution at best can argue that whatever has
been said by each of the witnesses so far as the harassment meted towards the
deceased is concerned dragged the deceased to commit suicide but there is not
an iota of evidence to even remotely suggest that the accused persons ever
intended the consequences of the act or they abetted the commission of suicide.
(ii) In SWAMY PRAHALADDAS vs STATE OF M. P. and Anr. Reported in
1995 Supp. (3) scc p. 438, the appellant was charged for an offence under
Section 306, IPC on the ground that the appellant during the quarrel is said to
have remarked the deceased to go and die. The Supreme Court was of the view
that mere words uttered by the accused to the deceased to go and die were not
even prima-facie enough to instigate the deceased to commit suicide. (iii) In
MAHENDRASINH vs. STATE OF M. P, reported in 1995 Supp. (3) SCC p.
731, the appellant was charged for an offence under Section 306 IPC mainly
based upon the dying declaration of the deceased, which reads as under:- "my
mother-in-law and husband and sister-in-law (husbands elder brothers wife)
harassed me. They beat me and abused me. My husband Mahendra wants to
marry second time. He has illicit connections with my sister-in-law. Because of
those reasons and being harassed I want to die by burning." the Supreme
Court, considering the definition of abetment under Section 107 ipc found that
the charge and conviction of the appellant for an offence under section 306 is
not sustainable merely on the allegation of harassment to the deceased. The

Supreme Court further held that neither of the ingredients of abetment are
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attracted on the statement of the deceased. (iv) In RAMESH KUMAR VS.
STATE OF CHHATTISGARH reported in (2001) 9 SCC p. 618, the Supreme
Court while considering the charge framed and the conviction for an offence
under Section 306 IPC on the basis of dying declaration recorded by an
Executive Magistrate, in which she had stated that previously there had been
quarrel between the deceased and her husband on the day of occurrence she
had a quarrel with her husband who had said that she could go wherever she
wanted to go and that thereafter she had poured kerosene on herself and had
set fire, acquitting the accused the Supreme Court said :-"a word uttered in a
fit of anger or emotion without intending the consequences to actually follow
cannot be said to be instigation. If it transpires to the court that a victim
committing suicide was hypersensitive to ordinary petulance, discord and
difference in domestic life quite common to the society to which the victim
belonged and such petulance discordand difference were not expected to
induce a similarly circumstanced individual in a given society to commit
suicide, the conscience of the court should not be satisfied for basing a finding
that the accused charged for abetting the offence of suicide should be found
guilty. " (v) In Sanju alias Sanjay Singh Sengar v. State of Madhya Pradesh,
2002 AIR scw 2035 (SC), the Supreme Court in para 13 has observed as under
:-"even if we accept the prosecution story that the appellant did tell the
deceased to go and die, that itself does not constitute the ingredient of
instigation. The word instigate denotes incitement or urging to do some drastic
or unadvisable action or to stimulate or incite. Presence of mens rea, therefore,
is the necessary concomitant of instigation. It is common knowledge that the
word uttered in a quarrel or in a spur of the moment cannot be taken to be
uttered with mens rea. It is in a fit of anger and emotional. "the principle of law
which has been explained in each of the above referred judgments of the
Supreme Court is that before a person can be held guilty for abetting the
commission of suicide, the prosecution must establish by cogent, convincing
and overwhelming evidence that the accused intended the consequences of the
act namely suicide and abetted the suicide within the meaning of Section 107
of IPC. Mere harassment or cruelty which drags the woman to commit suicide
is not sufficient to constitute the offence under section 306 of IPC. Applying

the principle laid down by the Supreme Court in above referred to judgments
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to the facts of instant case, we are of the considered opinion that mere
allegations which are general in nature with regard to the deceased was
subjected to mental and physical cruelty at the hands of the accused, offence
under Section 306 cannot be proved.

( 12 ) Now, coming to charge under Section 498-A of the IPC i. e. Cruelty, it
requires to be appreciated that it speaks of cruelty by husband or the relatives
of the husband. The first part of this Section provides for the punishment for
the person, namely the husband or the relative of the husband of a woman who
subjects the woman to cruelty. Explanation makes it clear as to what meaning
would be given to the term cruelty. Explanation (a) says that any willful
conduct which is of such a nature as is likely to drive the woman to commit
the suicide or to cause grave injury or danger to life, limb or health (whether
mental or physical) of the woman would amount to cruelty.

Explanation (b) says that cruelty would mean the harassment of the woman
with a view to coercing her or any person related to her to meet any unlawful
demand for any property or valuable security or is on account of failure by her
or any person related to her to meet such demand. (a) The evidence of PW-1,
Vinodbhai Ranchhodbhai Mistry, the first informant, is at Ex. 20. He has
interalia testified that initially for a period of three months the relations of the
deceased with accused No. 1 husband was cordial and the other accused
persons also used to treat the deceased cordially. Thereafter, all accused
persons started finding fault with the deceased on trivial matters like household
work and also used to beat the deceased. The first informant in his evidence
says that he was informed about this harassment by her mother in law when the
deceased for the first time informed her mother at her parental home. The
evidence of the first informant so far as harassment to deceased is concerned,
is hearsay because he admits that he learnt it through her mother in law. (b) The
evidence of PW-3, Nileshbhai Umedbhai Patel, Ex. 25, is to the effect that he
is the next door neighbour of the parents of the deceased. This witness says
that the deceased used to frequently visit his house and used to tell him that her
in-laws are harassing her. This witness speaks about the so called oral dying
declaration made by the deceased stating that she cannot live anymore. This
witness speaks about the telephonic conversation between the deceased and
accused No. 1 on the date of the incident. Beyond this, this witness does not

say anything. (c.) PW-5, Jigishaben Sumanbhai Mistry, sister of the deceased,
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Ex. 27, in her evidence has stated about the harassment meted by the accused
persons towards her deceased sister. The allegations are general in nature. It is
settled principles of law so far as Section 498-A IPC is concerned that to
constitute an offence of cruelty as explained under Section 498-A of IPC,
willful conduct which is of such a nature as is likely to drive the woman to
commit the suicide should be cogently established to hold the accused persons
guilty of the said offence. In the instant case, there was no demand for dowry
nor abetment of suicide nor cruelty to the deceased is established. Some
unhappy note / incident during the short married life between the husband and
the wife cannot be the circumstance to constitute an offence of cruelty or
harassment within the meaning of Section 498-A IPC. The law so far as
Section 498-A IPC is concerned needs to be examined considering the
following two decisions of the Supreme Court :- (i) Gananath Patnayak Vs.
State of Orissa " 2002 SCC (Criminal) 461. (ii) Inderpal Vs. State of M. P.-
2002 Cri. L. J. 926. The ratio of both the decisions is to the effect that all the
statements made by the deceased to her family members regarding the alleged
harassment and cruelty meted towards her would fall within the purview of
hearsay evidence.

( 13 ) IT is an admitted fact that none of the witnesses examined by the
prosecution have said that they have with their eyes seen the accused persons
assaulting the deceased or treating her with cruelty. All the witnesses have
deposed on the strength of the information which the deceased used to provide
when she used to come at her parental home. Such a statement is not
admissible in evidence for the offence punishable under Section 498-A of IPC

and has to be termed as being only a hearsay evidence.
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