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10. So a combined reading of Section 195 CrPC and Section 2 (d) of CrPC makes

it manifest that the second respondent, who is the complainant, who is a public
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servant has to file a complaint in writing before a Magistrate in relation to
said offence punishable under Section 186 of IPC and then the Magistrate is
empowered to take cognizance of such offence punishable under Section 186
of IPC. The police cannot register any FIR in respect of said offence under
Section 186 of IPC in view of the bar engrafted in Section 195 of CrPC.
Therefore, registration of impugned FIR for the offence punishable under Section
186 of IPC is legally unsustainable and it is liable to be quashed, insofar as said
offence is concerned.wIMelR AARUd SISHEB Al YsIEML WYY sAdAd B 3,
o3 R Qe Sl sl Al sau—a¢ 5 Horotel AL sld R [B.ul.s1s Al sam aey
L egioraL Sl oy u3.
(23) el 2l Sz 3.l sieel sam —acyu S dl A A Hosor .
S. 195. Prosecution for contempt of lawful authority of public servants, for
offences against public justice and for offences relating to documents given in
evidcence —
(1) No Court shall take cognizance —
(a) (1) of any offence punishable under section 172 to 188 (both inclusive) of

the Indian Penal Code (45 of 1860) : or,

(i) of any abetment of, or attempt to commit, such offence, or ;

(ii1) of any criminal conspiracy to commit such offence.
Except on the complaint in writing of the public servant concerned or of some

other public servant to whom he is administratively subordinate..."
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PARA-15. A bare perusal of Section 195 (1) of the CrPC clearly indicates that
there is a bar on the court to take cognizance of any offence punishable
under Section 172 to 188 (both inclusive) of the IPC except on a complaint in
writing made by the concerned public servant to the court. Therefore, if it is
found as contended by the appellant that in respect of the offence under
Section 186 of the IPC against him, no such complaint was filed by the
concerned public servant as contemplated under Section 195 (1)(a) CrPC,

the CJM could not have taken cognizance of the offence under

Section 186 of the IPC.

PARA-21. Under such circumstances, we are satisfied that the appellant has
been able to make out a case that taking cognizance of the offence under
Section 186 of the IPC by the Court of CJM, Varanasi, was illegal, as before

taking such cognizance it was to be preceded by a complaint in
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writing by a public servant as required under Section 195(1) of the

CrPC. A written complaint by a public servant before the court takes

cognizance is sine qua non, absence of which would vitiate such

cognizance being taken for any offence punishable under Section 186

of the IPC. If the initial process is vitiated, the subsequent process

would also stand vitiated.

In State of Punjab vs. Davinder Pal Singh Bhullar (2011) 14 SCC 770, it
was held as follows: “107. It is a settled legal proposition that if initial action
is not in consonance with law, all subsequent and consequential proceedings
would fall through for the reason that illegality strikes at the root of the
order. In such a fact situation, the legal maxim sublato fundamento cadit
opus meaning thereby that foundation being removed, structure /work falls,

comes into play and applies on all scores in the present case.

PARA-41. Under the circumstances, we are of the opinion that taking
cognizance by the CJM, Varanasi, of the offences under Section 353 of the
IPC and 186 of the IPC was not done by following the due process
contemplated under the provisions of law, and accordingly, the same being
contrary to law, all the orders passed pursuant thereto cannot be sustained

and would warrant interference from this Court.

PARA-43. Accordingly, we allow this appeal by quashing Case No. 9790 of
2015 arising out of Case Crime No. 290 of 2015 under Sections 353 and 186 of
the IPC, under P.S. Cantt, District Varanasi, pending before the Court of the
CJM, Varanasi, and the consequent orders passed by the CJM, Varanasi in

taking cognizance and issuing summon to the appellant
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AHL AIHEIR $12 4G YL 1A 561 w51 d 2100 R dlarel s3dlL Rl 041 ol Ysiel
{s2 &30 84 ©3% 20. Further, the said judgment in Basir-ul-huq (supra) of the
Apex Court was also considered by this Court in the above judgment in the case
of Kandhal Sarman Jadeja case and at paragraph no.17 of the judgment this Court
held as follows:-
17. In the present case the FIR has been registered for the offences punishable
under sections 143,147, 149, 186, 332, 160, 294B, 427 and 504 of the IPC. Thus,
the offence under section 186 of the IPC(obstructing public servant in discharge
of public functions) would attract the mischief of section 195(1)(a). But the
offence of section 332 of the IPC, which postulates voluntary causing hurt to
deter public servant from his duty is maintained as it does not attract the mischief

of section 195 of the Cr.P.C. since the same involves an offence of personal
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element falling under Ch.XVI regarding offence affecting the human body.
The rest of the offences, indubitably, have distinct characteristicsand ingredients
and the same are also different for which no complaint is necessary. Prima facie
the contents of the FIR reveal that there was scuffle in the police station, hence at
this stage this Court cannot examine whether the ingredients of section 332 of the
IPC are satisfied or not. The FIR is also registered for the offence under Sections
3 (1) & 3 (2) of the Prevention of Damage to Public Property Act, 1984. Thus,
the bar imposed vide section 195 of the Cr.P.C. for the offence under section 186
of the IPC cannot be fatal for the entire case of the prosecution. Hence, the
investigation shall proceed further with regard to other offences except the offence
under section 186 of the IPC and for Sections 3 (1) & 3 (2) of the Prevention of

Damage to Public Property Act, 1984.

21. Therefore, after considering the said judgment of Basirul- huq and other
judgments, this Court clearly opined and concluded that when a separate and
distinct offence is also made out from the same facts, then despite the bar under
Section 195 of CrPC applicable to one of the offences, that it cannot be fatal for
the entire case of the prosecution and the FIR for further offences to which bar
under Section 195 of CrPC is not applicable can be sustained.
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