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s!f OlZIFNLV[ CF,GL OlZIFN WL G[UMXLV[A, .g:8=]D[g8 V[S8 sH[G[ CJ[ 5KLYL

8]\SDF\  ccV[GPVF.PV[S8cc  V[  ZLT[  p<,[B  SZ[,  K[f  GL  S,Dv

!#( VgJI[ NFB, SZ[,L K[P OlZIFN51FGF S[;GL 8}\SDF\ ClSST V[JL K[ S[4

OlZIFNL  S\5GL  T[  EFZTLI  S\5GL  V[S8  !)5&  C[9/  GM\WFI[,  S\5GL

K[  VG[  ;NZ  S\5GL  H]GF  TYF  GJF  Y|L  jCL,Z  TYF  OMZ  jCL,Z  JFCGM

p5Z ,MG VF5JFG]  SFD SZ[  K[P  OZLIFNL  S\5GL  NJFZF  OZLIFNLG[  VFZM5L

lJZ]wW OZLIFN NFB, SZJF VlWSFZ 5+YL VlWSFZ VF5JFDF\  VFJ[, K[P

VFZM5LV[  OZLIFNL  S\5GL 5F;[YL V[U|LD[g8  G\AZvSEF032401160001  YL

JFCG ZHL:8[=[XG G\AZ  GJ-23-V-8252  YL 5MTFGL HZ]ZLIFT D]HAG] JFCG

OZLIFNL S\5GL 5F;[YL ~FP*4__4___qv GL ,MG D[/JL BZLN SZ[, CT]P

T[DH VFZM5LGF HFDLGNFZ[  ;CLVM SZL V[U|LD[g8GL TDFD XZTMG]  5F,G

SZJFGL 5FSL BF+L VG[ AF\C[WZL VF5[,LP H[ ,MG T[DH jIFHGL H[ ZSD YFI

T[  D]HA VFZM5LV[  NZ DF;[  lGIlDT ZLT[  C%TF wJFZF R]ST[  SZJFGL 5FSL

BF+L VG[ AF\C[WZL VF5[,P VFZM5LV[ OZLIFNL S\5GLDF\YL D[/J[, ,MGGL

AFSL  ZC[TL  ZSD  TYF  ,MGGL  VF\lXS  VG[  V[ZLI;"  ZSDGL  R]SJ6L

5[8[  VFZM5LV[  5MTFGL  .g0LIG  VMJZ;L;  A[\S4  S,F,L  XFBFGM  R[S

G\P5#&(ZZ4  ~FP(45!4___qvGM  TFP#q!!qZ_!*  GF  ZMH  OZLIFNL

S\5GLGF GFDGM ,BLG[ 5MTFGL ;CL SZLG[ VF5[,MP tIFZAFN OZLIFNL S\5GL

NJFZF T[ R[S 5MTFGL V[S;L; A[\S4 J0MNZF XFBFDF\ TFP$q!!qZ_!* GF\

ZMH HDF SZFJTF\ TFP&q!!qZ_!* GF ZMH ;NZ R[S ccO\0 .G;OL;LI\8cc

GF  X[ZF  ;FY[  :JLSFIF"  JUZ 5ZT OZ[,MP  H[YL  OlZIFNLV[  T[DGF  JSL,zL

DFZOT[  TFPZ5q!!qZ_!* GF\  ZMH VFZM5LG[  0LDFg0 GM8L; ZHLP  5M:8P

V[0LPYL DMS,L VF5[,L4 H[ GM8L; VFZM5LG[ TFPZ*q!!qZ_!* AHL UI[,
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CMJF  KTF\  GM8L;DF\  H6FjIF  D]HAG]  VFZM5LV[  SM.  JT"G  SZ[,  GYL

S[ T[ GM8L;GM SM. HJFA OZLIFNLG[ VF5[, GYLP H[YL OlZIFNLV[ VFZM5L

lJ~wW  V+[GL  VNF,TDF\  WL  G[UF[XLI[A,  .g:8==]D[g8  V[S84  !((!  GL

S,Dv!#(  D]HA OlZIFN NFB, SZ[, K[P

sZf     tIFZAFN DFZF lJP 5]ZMUFDLzL wJFZF  OlZIFNLGL ;NZ OlZIFN ZHL:8Z[ NFB,

SZL  VFZM5L  ;FD[  WL  G[UMXLI[A, .g:8=]D[g8  V[S8GL  S,Dv!#( D]HA

;Dg; SF-JFGM C]SD SZJFDF\  VFJ[,M K[4 H[  ;Dg; VFZM5LG[  AHL HTF\

VFZM5L  SM8"  ;D1F  p5l:YT  YTF\  VFZF[5LG[  lS|DLG,  5|F[;LhZ  SF[0GL

S,DvZ_* VgJI[ OlZIFNGL GS, TYF N:TFJ[HL 5]ZFJFVF[ 5]ZF 5F0JFDF\

VFJ[,  K[  tIFZAFN  VFZM5LG]\  VF\Sov_( YL  lGJ[NG  ,[JFDF\  VFJTF

VFZF[5LV[ T[VF[GL ;FD[GF VF1F[l5T U]gCFGM .gSFZ SZTF\ ;NZC] S[; OlZIFN

51FGF 5]ZFJFGF TASS[ D]SZZ SZL VFU/GL .g;FOL SFI"JFCL CFY WZJFDF\

VFJ[, K[P

s#f VF  SFD[  OlZIFN51F  TZO[  GLR[  D]HAGF  DF{lBS  T[DH  ,[lBT  5]ZFJF  ZH]

SZJFDF\ VFJ[,F K[P

vo   OlZIFN 51F TZO[ ZH]   DF{lBS 5]ZFJMo v  

S|D lJUT VF\S

! zLZFD  8=Fg;5M8"  S]\P,LPGF  VlWS'T  VlWSFZLzL
CZ5F,l;\C lCT[gN=l;\C UMC[,GL ;MU\N5Z ;ZT5F;P

_$

Z zLZFD 8=Fg;5M8" S]\P,LPGF VlWS'T VlWSFZLzL T[H;
lJGMNR\N= XFCGL ;MU\N5Z ;ZT5F;P

Z_

# zLZFD  8=Fg;5M8"  S]\P,LPGF  VlWS'T  VlWSFZLzL
D]S[XEF. SMZLGL ;MU\N5Z ;ZT5F;P

#!
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vo   OlZIFN 51F TZO[ ZH] N:TFJ[HL 5]ZFJF[ ov

S|D lJUT VF\S

! 5FJZ VMO V[8GL"GL GS,P !!

Z VFZM5LGF BFTFq,MGGM pTFZMP !Z

# OlZIFNJF/M V;, R[S G\P5#&(ZZ !#

$ V;, R[S ZL8G" D[DMP !$

5 0LDFg0 GM8L;GL :Y/5|TP !5

& 0LDFg0 GM8L; 5M:8 SIF"GL DGLZL;L%8P !&

* GM8L; AHL UIF V\U[GM 5M:8 BFTFGM 8=[SL\U ZL5M8" !*

( 5FJZ VMO V[8GL"GL GS,P !)

) 5FJZ VMO V[8GL"GL GS,P #_

!_ ,MG V[%,LS[XG OMD" V;,P #)

!! ,MG SD CF.5MYLS[XG V[U|LD[g8 V;, $_

   

s#P!f OlZIFN51F TZO[  p5ZMST 5]ZFJF l;JFI VgI SM. ,[lBT S[ DF{lBS 5]ZFJF

ZH] SZ[, GYL VG[  VF\Sv## YL S,Mlh\U 5]Z;L; ZH]  SZL T[VMGM 5]ZFJM

5]ZM YIFG\] HFC[Z SZ[, K[P

s$f         VF SFD[ OlZIFNLGL ;F[U\W p5ZGL H]AFGL YIF AFN VF SFD[ VFZF[5LG[ ARFJ

DF8[  OlZIFNLGL p,8T5F; SZJF ;FZ]  jIFHAL VG[ 5]ZTL TS D/JF KTF\

VFZF[5L S[ T[DGF lJPJPzL SF[8" ;D1F CFHZ Y. OlZIFNLGL H]AFGLG[ 50SFZ[,

GYLP H[YL  OlZIFN 51F[  VF SFD[  VFZM5LGL p,8T5F; SZJFGM CSS A\W

SZJF  VF\Sv#Z YL  VZHL  VF5TF  ;NZ  VZHL  D\H]Z  SZL  VFZM5L  51FGM

OlZIFNLGL  p,8T5F;  SZJFGM  CSS  A\W  SZJFDF\  VFJ[,  K[P  VFD4

OlZIFNLGL  ;F[U\W  p5ZGL  H]AFGL  Z[S0"  p5Z  J650SFZFI[,L  IFG[
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VGR[,[gH ZC[,  K[P  VFD4  VFZF[5L  SF[8"  ;D1F  CFHZ  ZC[,  GYL  S[  T[DGF

lJPJPzLP56  CFHZ  ZC[,  GYL  VG[  VFZF[5L51F[  OlZIFNLGL  H]AFGLG[

R[,[gH SZ[, GYL S[ SF[. DF{BLS S[ N:TFJ[HL 5]ZFJF[ ZH] SZ[, GYLP tIFZ AFN

VF SFD[ VFZM5L TZO[ SM.  CFHZ ZC[TF G CMI SM8" wJFZF  VFZM5LGF lJX[QF

lGJ[NGGM CSS A\W SZJFDF\ VFJ[,P tIFZ AFN  SFD  N,L,M DF8[ ZFBJFDF\

VFJ[,P

s5f tIFZAFN VF SFD[ OlZIFN 51F TZO[ T[VF[GF lJPJPzLPGL N,L,F[ ;F\E/JFDF\

VFJ[, K[ HIFZ[ VFZF[5L S[ T[DGF lJPJPzL CFHZ ZC[, GYL S[ T[VF[ TZO[ SF[.

N,L, SZ[, GYLP

s&f VF S[;DF\ DFZF lG6"I VG[ lGSF, VY["" GLR[ D]HAGF D]N'F p5l:YT YFI K[P

                               qq D]N'F qq

    1. Whether  the   Complaintant   proves   the  ingrediants  of
offence under Section 138 of Negotiable Instruments Act,
as per the Complaint ?

     2. What Order ?

s*f p5ZMST lG6"IM 5ZtJ[ DFZF SFZ6M GLR[ D]HA K[P

qq lG 6" IM qq

!P    CSFZDF\P

ZP     VFBZL C]SD D]HAP

s(f      p5ZMST lG6"IM 5ZtJ[ DFZF SFZ6M GLR[ D]HA K[P
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o SF Z 6M o

D]N'F G\P! ov

OlZIFNL wJFZF VF SFD[ CF,GL OlZIFN WL G[UMP .g:8=]PV[S8 !((!GL S,Dov

!#( D]HAGF U]GF VgJI[ NFB, SZJFDF\  VFJ[, K[P tIFZ[  VFZF[5L ;FD[GF[  VF1F[l5T

U]GF[ ;FlAT SZJF DF8[ GLR[ D]HAGF VFJxIS TtJF[ 5]ZJFZ SZJFGL HJFANFZL OlZIFNL

5Z ZC[,L K[P

!P VFZF[5LV[ 5F[TFGF wJFZF lGEFJJFDF\ VFJTF BFTFDF\YL GF6F R]SJJF
OlZIFNLG[ R[S  VF5[,P

ZP   VFZF[5LV[  OlZIFNLG[  VFJF[  R[S  ;DU|  VYJF  V\XTo  SFIN[;ZG]  N[J]
VYJF HJFANFZL VNF SZJF DF8[ VF5[, CTMP

#P  R[S H[ TFZLB[ ,B[, CTF[  T[ TFZLBYL R[SGL lGIT ;DIDIF"NFDF\  ZH]
SZJFDF\ VFJ[,  CT[FP

$P  R[S VFZF[5LGF BFTFDF\ V5]ZTF E\0F[/G[ SFZ6[ 5ZT YI[,F[P
5P  R[S  5ZT  YIFGL  DFlClT  D?IF  AFN  OlZIFNLV[  #_  lNJ;GL  ;DI

DIF"NFDF\ GF6F\GL DFU6L SZTL ,[lBT GF[8L; R[S ,BGFZ sVFZF[5LfG[
DF[S,[, CTLP

&P  VFZF[5LG[ VFJL ,[lBT GF[8L; D/L UI[, CF[JF KTF\ R[SGF GF6F\ !5
lNJ;GL ;DI DIF"NFDF\ R]SJL VF5[,F GYLP

s)f  VFD4 HIFZ[ OlZIFNL wJFZF p5ZMST TDFD D]N'FVM 5]ZJFZ SZJFDF\ VFJ[ tIFZ[

WL  G[UMXLI[A,  .g:8=]D[g8  V[S8GL  S,Dov!!(sV[f  TYF  S,Dv!#)

VG];FZ OlZIFNLGL TZO[6DF\ VG]DFGF[ SZL XSFI T[JL HF[UJF. K[P

s)P!f WL G[UMXLI[A, .g:8=]D[g8 V[S8GL S,Dv!!( wIFG[ ,.V[ TMov

S,Dv!!( J8FpBT lJX[ DFGL ,[JFGL AFATPPP

V[YL lJ~wWG] ;FlAT  YFI tIF\ ;]WL GLR[ 5|DF6[ DFGL ,[JFDF\ VFJX[P

        sSf NZ[S J8FpBT VJ[HG[ DF8[ SZL VF%I]\ VYJF ,BL VF%I]\ CT]\ VG[ VFJ] NZ[S

JBT  HIFZ[  T[  :JLSFZJFDF\  VFjI]  CMI  TM  T[GF  p5Z  X[ZM  SZL  VF5JFDF\

S.P.Dulera
Addl.C.J.M.
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VFjIM CMI T[ J8FJJFDF\ VFjI] CMI T[ J8FJJFDF\ VFjI] CMI VYJF TANL,

SZJFDF\ VFjI] CMI T[ VJ[HG[ DF8[ :JLSFI"] CT] T[GF p5Z X[ZM SZL VF%IM CMI

T[ J8FjI] CT]\ VYJF TANL, SI]" CT]\P

       sBf TFZLB  lJX[ov H[GF  p5Z  TFZLB  CMI  T[J]  NZ[S  J8FpBT  T[  TFZLB[  SZL

VF%I]\ VYJF ,BL VF%I] CT]\P 

       sUf :JLSFZJFGF ;DI lJX[ ov :JLSFZFI[,]  NZ[S lJGLDI5+ T[GL TFZLB 5KL

VG[ T[ 5FSIFGL TFZLB 5C[,F\ jIFHAL ;DIDF\ :JLSFZJFDF\ VFjI]\ CT]\P 

        s3f  TANL,GF ;DI lJX[ov SM. J8FpBTGL NZ[S TANL, T[ BT 5FSJFGL

TFZLB 5C[,F\ Y. CTLP 

       sRf X[ZFVMGF S|D lJX[ ov BMJF. UI[,L 5|MDL;ZL GM84 lJGLDI5+ VYJF R[S

p5Z ZLT;Z :8[d5 ,UF0[,M CTMP 

      sHf WFZ IYFS|D WFZS K[ V[D DFGL ,[JF lJX[ ov  SM. J8FpBTGM WFZS IYFS|D

WFZS  K[  5Z\T\  HIFZ[  T[  BT  T[GF  SFIN[;ZGF  DFl,S  5F;[YL  VYJF  T[GM

SFIN[;ZGM CJF,M WZFJTL jIlST 5F;[YL SM. U]GM SZLG[  VYJF S58YL

D[/JJFDF\ VFjI]\ CMI VYJF T[ BT SZL VF5GFZ VYJF :JLSFZGFZ 5F;[YL

SM. U]GM SZLG[ VYJF S58YL VYJF U[ZSFIN[;Z VJ[HG[ AN,[ D[/JJFDF\

VFjI]\  CMI tIFZ[  T[  BTM WFZS 5MT[ IYFS|D[  WFZS K[ V[D ;FlAT SZJFGM

AMHM T[GF p5Z K[P

S,Dv!#) R[SGF WFZ6STF"GL TZO[6DF\ VG]DFG ov

lJ~wWGL  CSLST  ;FlAT  G  YFI  tIF\  ;]WL  DFGJFDF\

VFJX[  S[  T[  R[S  WFZ6 SZGFZ[  T[  R[S S,Dv!#) DF\  NXF"jIF  D]HA SM.

N[JFGF  VYJF  VgI  HJFANFZLGF  5]Z[5]ZF  VYJF  T[GF  SM.  EFUDF\YL

AMHD]ST YJFGF AN,FDF\ T[ R[S D[/jIM CX[P 5FKM OZ[, R[S JT"DFG ,[6F\

GM S[ HJFANFZL 5]ZL SZJF DF8[GM CTM 5Z\T] VG]DFG SZLG[ N[JF 5ZtJ[GM G
S.P.Dulera

Addl.C.J.M.
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CTM T[  R[S VF5GFZ p5Z K[P  WL G[UMXLI[A, .g:8=]D[g8 V[S8GL S,Dov

!!( sV[fGL H[FUJF. VG];FZ HIF\ ;]WL lJZ]wWG] ;FlAT GF YFI tIF\ ;]WL

NZ[S J8FpBT VJ[HGF DF8[ SZL VF%IFG] DFGL ,[JFDF\ VFJX[P T[ H ZLT[ WL

G[UMXLI[A, .g:8=]D[g8  V[S8GL S,Dov !#)GL HF[UJF. J\RF6[  ,[JFDF\

VFJX[P  lJZ]wWGL  CSLST  ;FlAT  G  YFI  tIF\  ;]WL  VG]DFG  SZJFDF\

VFJX[ S[4 R[SGF WFZ6STF"V[ T[ R[S S,Dv!#(GL HF[UJF. VG];FZ T[DGF

SFIN[;ZGF  N[JF  VYJF  HJFANFZLGL  V\XTo  VYJF  5]6"  R]SJ6L  DF8[

D[/JJFDF\  VFJ[,  CX[P  p5ZF[ST  A\G[  S,D  C[9/  OlZIFNLGL  TZO[6DF\

VG]DFG Y. XS[P 5Z\T] A\G[ HF[UJF.DF\ cclJZ]wWG] ;FlAT GF YFI TF[cc T[JF

XaNF[ 5|IF[HJFDF\ VFJ[, K[P V[8,[ S[ VF A\gG[ VG]DFGF[ B\l0T Y. XS[ T[

5|SFZ[GF VG]DFGF[ K[P lJZ]wWG]\ 5]ZJFZ GF YFI T[ XaNF[GF VY"W8G VG];FZ

VG]DFGG]\  B\0G ;RF[8  5]ZFJFYL  SZJFG]  ZC[  K[  VG[  VFJ]  VG]DFG B\0G

SZJFGF[ AF[HF[ VFZF[5LGF XLZ[ ZC[ K[P

s!_f  In  the  case  of  Baslingappa  Vs.  Mudibasappa  2019  (5)  SCC  418

Hon’ble  Suprem   Court  has  held  in  the  relavant  para  23  that...
“23. We having noticed the ratio laid down by this  Court in above

cases  on  Sections  118(a)  and  139,  we  now summarise  the  principles

enumerated by this Court in following manner:- 

                 (i) Once  the  execution  of  cheque  is  admitted  Section  139  of  the  Act

mandates a  presumption that the cheque was for the discharge of any

debt or other liability.

                (ii) The presumption under Section 139 is a rebuttable presumption and

the onus is on the accused to raise the probable defence. The standard

of  proof  for  rebutting  the  presumption  is  that  of  preponderance  of

probabilities.
S.P.Dulera

Addl.C.J.M.
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             (iii) To  rebut  the  presumption,  it  is  open   for  the  accused  to  rely  on

evidence  led  by  him  or  accused  can  also  rely  on  the  materials

submitted by the complainant in  order  to raise a probable defence.

Inference  of  preponderance  of  probabilities  can be  drawn not  only

from  the  materials  brought  on  record  by  the  parties  but  also  by

reference to the circumstances upon which they rely.

              (iv) That it is not necessary for the  accused to come in the witness box in

support of his defence, Section  139 imposed an evidentiary burden

and not a persuasive burden.

              (v) It  is  not  necessary  for  the  accused to  come in  the  witness  box to

support his defence.

 p5ZMST R]SFNFDF\ GFDP;]l5|D SM8"[ C[<0 SZ[, Ratio-decidendi G[

wIFG  ;D1F  ZFBTF  WL  G[UMXLI[A,  .g:8]D[g8  V[S8GL  S,Dv!!(4

S,Dv!#) DF\  SZJFDF\  VFJ[, VG]DFGM  ;A\lWT SFINFSLI HMUJF.

wIFG[  ,[TF\  VF  VG]DFGMG]\  B\0G SZJFGM  AMHM  VFZM5LGF  XLZ[  ZC[  K[P

T[DH  T[  V\U[  VFZM5LV[  5MT[  H  5]ZFJM  VF5JFGL  H~ZLIFT  GYL4

OZLIFN51F[  ZH]  SZ[,  5]ZFJF  VFWFZ[  VFZM5L  5MTFGM  ARFJ 5]ZJFZ  SZL

XS[ K[P OZLIFN51F p5Z H[ ZLT[ 5MTFGM 5]ZFJM 5]ZJFZ SZJFGM AMHM ZC[,

K[4 T[  ZLT[  B\0GFtDS CSLSTM 5]ZJFZ SZJFGM AMHM VFZM5L p5Z ZC[,

GYLP  VFZM5LV[  DF+  l5|5Mg0Zg;  VMO  5|MA[AL,L8L  H[8,F  5]ZFJF

VFWFZ[  SFINFSLI  VG]DFGMG]\  B\0G  SZL  XS[  K[P  ;NZ  SFINFSLI

;[8, ,M wIFG ;D1F ZFBL OZLIFN51F[ ZH] 5]ZFJFVMG] D]<IF\SG SZJFDF\

VFJ[, K[P 

S.P.Dulera
Addl.C.J.M.
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VF SFD[  p5ZMST  SZJFDF\  VFJ[,  RRF"  D]HAGF  U]GF  ;AAGF

TDFD  VFJxIS  TtJM  5]ZJFZ  SZJF  ;F~  OlZIFNL  wJFZF  WL

G[UMXLI[A, .g:8=]D[g8 V[S8 !((!GL S,Dov!$5s!f VgJI[ 5MTFGL

TDFD CSLSTMG[ ;DY"GSFZS 5]ZFJM VF SFD[ T[VM wJFZF ;MU\NGFDFYL ZH]

SZJFDF\  VFJ[, K[ H[  ;MU\NGFDFDF\  T[VMV[ VF SFD[  VFZM5L ;FY[  YI[,

jIJCFZGL  lJUTM  T[DH  VF  SFD[  VFZM5L  wJFZF  T[VMG[  R[S  VF5JFDF\

VFJ[, CMJFGL CSLSTG[ ;DY"GSFZS DFl{BS 5]ZFJM ZH] SZ[, K[P T[DH VF

SFD[ T[VM wJFZF VFZM5LGM R[S S,LIZL\U DF8[ A[\SDF\ ZH] SZJFDF\ VFJTF

VF R[S V:JLSFZ Y. 5ZT OZ[,M CMJFGM VG[ VF R[S 5ZT OIF" AN, VF

SFDGF VFZM5LG[ GM8L; VF5[,L VG[ T[ GM8L; 56 VFZM5LG[ AHL UI[,

CMJFGL  CSLSTG[  ;DY"GSTF"  DF{lBS  5]ZFJM  ZH]  SZ[,  K[P  T[DH  VF

SFD[  5MTFGF DF{lBS 5]ZFJFGF ;DY"GSFZS N:TFJ[HL 5]ZFJFVM 56 ZH]

SZJFDF\ VFJ[, K[P H[DF\ VF SFD[ OlZIFNL wJFZF VF\Sv!!4 VF\Sv!) TYF

VF\Sv#_ YL  5FJZ  VMO  V[8GL"GL  GS,4  VF\Sv!Z  YL  VFZM5LGF

BFTFq ,MGGM pTFZM4 VF\Sv!# YL OZLIFNJF/M V;, R[S4 VF\Sv!$

YL ZL8G" D[DM4 VF\Sv!5 YL OZLIFNLGF JSL,zL wJFZF VF5JFDF\ VFJ[,

0LDFg0  GM8L;GL  :Y/5|T4  VF\Sv!&  YL  0LDFg0  GM8L;  5M:8  SIF"

AFAT[GL DGL ZL;L%84 VF\Sv!* YL GM8L; VFZM5LG[ AHL UI[, CMJF

AFAT[ 5M:8 BFTFGM VMG,F.G 8=[SL\U ZL5M8"4 VF\Sv#) YL V;, ,MG

V[%,LS[XG OMD" TYF VF\Sv$_ YL ,MG SD CF.5MYLS[XG V[U|LD[g8GL

V;, ZH] SZJFDF\ VFJ[, K[P VFD4 VF SFD[ HIFZ[ OlZIFNL wJFZF 5MTFGL

VF\Sv! GF ;DY"GDF\  WL G[UMXLI[A, .g:8=]D[g8 V[S8GL S,Do !$5

s!f D]HA 5MTFGM 5]ZFJM ZH] SZL 5MTFGL ;DU| OlZIFN CSLST 5]ZJFZ

SZ[, K[P VFD4 VF SFD[ CF,GF OlZIFNL wJFZF WL G[UMXLI[A, .g:8=]D[g8

S.P.Dulera
Addl.C.J.M.



                                                                     11                                                C.C.No. 5124/ 2018

V[S8  !((!  GL  S,Do  !#(  D]HAGF  U]GFGF  p5ZMST  RRF"  SZJFDF\

VFJ[, TDFD VFJxIS TtJM 5]ZJFZ SZJF ;F~ 5MTFGM TDFD 5]ZFJM ZH]

SZL NLW[, K[ T[DH T[VM wJFZF ZH] SZJFDF\ VFJ[, 5]ZFJF D]HA VF SFDGF

VFZM5LG[  SFIN[;ZGF  N[JFGL  EZ5F.  SZJF  DF8[  VF5[,  R[S  5ZT  OIF"

AN,GL GM8L; AHL UI[, CMJF KTF\ T[VM wJFZF R[SGL ZSD VF SFDGF

OlZIFNLG[  VF5[,  G  CMJFG]\  5]ZJFZ  YFI  K[P  VFD4  HIFZ[  VF

SFD[ OlZIFNLG[ VF5[, SFIN[;ZGF N[JFGF EZ5F. DF8[  VF5[, R[S 5ZT

OZ[,M VG[ T[ R[S 5ZT OIF" AFN T[VMG[ GM8L; SZJFDF\ VFJ[, VG[ VF

GM8L; AHL UI[, CMJF KTF\ lNGo !5 DF\ VF R[S ZSD VF5[, G CMJFYL4

VF  SFDGF  VFZM5L  wJFZF  WL  G[UMXLI[A,  .g:8=]D[g8  V[S8  !((!GL

S,Dov!#(  D]HAGF  U]GFG]  VG]DFG  Y.  XS[  T[D  K[P  tIFZ[  VF

SFD[ CF,GM U]GM AGJF DF8[ TDFD VFJxIS TtJM VF SFD[ OlZIFNL wJFZF

5MTFGF 5]ZFJFGF DFwIDYL 5]ZJFZ SZ[, K[P In the matter between

M/S Prajapati Oil Industries through owner Rameshbhai V/S

Status of Gujarat, reported in 2004 (1) GLH Page No. 365,

Hon`ble Gujarat  Higt  Court  has held that,  as  soon as a

cheque is issued in favour of a party the presumption is

that, it is issued against consideration. The burden to rebut

this presumption is on the person who issues the cheque. In

absence of such rebuttal it can not be said that cheques

were without consideration.Also,Hon`ble Gujarat High Court

In Para – 25 of its judgment held that, on a bare reading of

section -138 of the act it is clear that as soon as cheque is

produced  on  record,  a  presumption  will  arise  about  the

consideration that the negotiable instrument concerned was

or drawn for onsideration. 
S.P.Dulera
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In  the  matter  between  Mangubhai  Mansukhram

Pandya  V/S  pranjivan  Trivovandas  purihitm  reported  in

1991 (2) GLH Page No. 65, Hon`ble Gujarat  High Court has

that,  section  -118  of  the  N.  I.  Act  raises  a  statutory

presumption that, 

           1. There was consideration for every negotiable instrument.

This presumption continues until it is rebuted.

           2. Onus of proof that there was no cosideration is on the

deferndat.

           3. Initial burden lies on the plaintiff to prove executiom of

the promote.  But once the burden discharged court  

has to raise the statutory presumption.

In the case of Bir singh Verses  Mukesh kumar  2019

(0) AIJEL – SC 63577  Hon'ble Supreme  Court held  in  para

26. It is a well settled position of law that the defence of the

Accused, if in the nature of a mere denial of the case of the

Complainant will not be sufficient to hold it as a probable

defence.  The  bare  denial  of  the  passing  of  consideration

apparently  does  not  appear  to  be  any  defence.  Something

which is probable must be brought on record for getting the

benefit of shifting the onus of proof to the Complainant. And

in para 27. It is also a well settled position of law that, once

the cheque is proved to be relating to the Account of the

Accused and he accepts and admits the signature on the said

cheque, then the initial  presumption as contemplated under

Sec. 139 of the N.I.Act has to be raised by the courts  in

S.P.Dulera
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favour of the Complainant.  The presumption referred to in

Sec.139 of the N.I.Act is a mandatory presumption and not a

general presumption, but the Accused is entitled to rebut the

said presumption. What is required to be established by the

Accused in order to rebut the presumption is different from

each case under given circumstance. But the fact remains that

a mere plausible explanation is not expected from the Accused

and it must be more than a plausible explanation by way of

rebuttal evidence. The defence raised by the Accused by way

of rebuttal evidence must be probable and capable of being

accepted by the court.

 s!!f VFD4  5|:T]T  S[;DF\  G[UMXLI[A,  .g:8=]D[g8  V[S8  !!(  VG[  !#)  DF\

H6FJ[, VG]DFGM OZLIFNLGL TZO[6DF\ CMJFYL T[ VG]DFGMG]\ B\0G Y. XS[

T[J]  R]:T  lJ`JF;5F+  DFGJF,FIS  TYF  5|L5Mg0Zg;  VMO  5|MA[AL,L8L

H[8,M  5]ZFJM  Z[S0"  p5Z  ,FJL  T[G]  B\0G  SZJFGL  HJFANFZL  VFZM5LGF

lXZ[ ZC[, K[P

GFDP;]l5|D  SM8"  wJFZF  D[PS]DFZ  V[S;5M8"  lJ~wW  lJGMN  XDF"

Z__)sZf HLPV[,PVFZP!Z$_ GF R]SFNFDF\ 5[ZFv!! DF\ VG]DFGM SIFZ[ SZL

XSFI VG[ VG]DFGMG]\  B\0G SZJFGL HJFANFZL VFZM5L S[JL ZLS[  lGEFJL

XS[4  T[  V\U[  gIFILS  VJ,MSG  SZJFDF\  VFJ[,  K[4  H[  V\U[  VF

TASS[ wIFG ;D1F ,[JFDF\ VFJ[ TMPPP

Para : 11. The use of the phrase "until the contrary is proved" in

Sec.  118  of  the  Act  and  use  of  the  words  "unless  the  contrary  is
proved" in Sec. 139 of the Act read with definitions of "may presume"
and "shall presume" as given in Sec. 4 of the Evidence Act, makes it at

once clear that presumptions to be raised under both the provisions are

S.P.Dulera
Addl.C.J.M.
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rebuttable. When a presumption is rebuttable, it only points out that the

party on whom lies the duty of going forward with evidence, on the fact

presumed  and when  that  party  has  produced  evidence  fairly  and

reasonably tending to show that  the real  fact  is  not as  presumed,  the

purpose of the presumption is over. The accused in a trial under Sec. 138

of the Act has two options. He can either show that consideration and

debt did not exist or that under the particular circumstances of the case

the non-existence of consideration and debt is so probable that a prudent

man ought to suppose that no consideration and debt existed.  To rebut

the  statutory  presumptions  an  accused  is  not  expected  to  prove  his

defence beyond reasonable doubt as is expected of the complainant in a

criminal trial. The accused may adduce direct evidence to prove that the

note in question was not supported by consideration and that there was

no debt or liability to be discharged by him. However, the Court need not

insist in every case that the accused should disprove the non-existence of

consideration and debt by leading direct evidence because the existence

of negative evidence is neither possible nor contemplated. At the same

time, it is clear that bare denial of the passing of the consideration and

existence of debt, apparently would not serve the purpose of the accused.

Something which is probable has to be brought on record for getting the

burden  of  proof  shifted  to  the  complainant.  To  disprove  the

presumptions,  the  accused  should  bring  on  record  such  facts  and

circumstances,  upon  consideration  of  which,  the  Court  may  either

believe  that  the  consideration  and  debt  did  not  exist  or  their  non-

existence  was  so  probable  that  a  prudent  man  would  under  the

circumstances of the case, act upon the plea that they did not exist. Apart

from adducing direct evidence to prove that the note in question was not

supported  by  consideration  or  that  he  had  not  incurred  any  debt  or

liability, the accused may also rely upon circumstantial evidence and if

the  circumstances  so  relied  upon  are  compelling,  the  burden  may

likewise shift again on to the complainant. The accused may also rely

S.P.Dulera
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upon presumptions of fact, for instance, those mentioned in Sec. 114 of

the Evidence Act to rebut the presumptions arising under Secs. 118 and

139 of the Act. The accused has also an option to prove the non-existence

of consideration and debt or liability either by letting in evidence or in

some  clear  and  exceptional  cases,  from  the  case  set  out  by  the

complainant, that is, the averments in the complaint, the case set out in

the statutory notice and evidence adduced by the complainant during the

trial. Once, such rebuttal evidence is adduced and accepted by the Court,

having regard to all the circumstances of the case and the preponderance

of probabilities, the evidential burden shifts back to the complainant,...”

s!Zf VF SFDGF VFZM5L VNF,TDF\  CFHZ YIF AFN R[S AFAT[ SM. AMGFOF.0

TSZFZ  ,[JFDF\  VFJ[,  GYL  VG[  S[;G]  Z[S0"  wIFG[  ,[TF\  SM.  ZSD  HDF

SZFJJFDF\ VFJ[,L CMI T[J] 56 H6F. VFJT] GYLP VF TASS[ GFDP;]l5|D

SM8"[  ;LP;LPV<JL  CFHL  lJP5F,F5[8'L  D]CDN  ZL5M8[0  .G  Z__*  s&f

V[;P;LP;LP555 GF R]SFNFDF\ V[J] gIFILS VJ,MSG SZJFDF\ VFJ[, K[ S[4

HM  VFZM5LG[  AMGF0F.0  TSZFZ  CMI  TM  T[G[  SM8"DF\  CFHZ  YIFGF  5\NZ

lNJ;DF\ R[SGL ZSD HDF SZFJJL HM.V[P ;NZ R]SFNFGF 5[ZF G\v!& TYF

5[ZF G\P!* DF\ GLR[ D]HAG] VJ,MSG SZ[, K[ S[4PPPP

               16. As noticed above, the entire purpose of requiring a notice is to

give an opportunity to the drawer to pay the cheque amount within 15

days  of  service  of  notice  and  thereby  free  himself  from  the  penal

consequences  of  Sec.  138.  In  Vinod  Shivappa, (supra)  this  Court

observed :

"One  can  also  conceive  of  cases  where  a  well  intentioned

drawer may have inadvertently missed to make necessary arrangements

for reasons beyond his  control,  even though he genuinely intended to

honour the cheque drawn by him. The law treats such lapses induced by

inadvertence or negligence to be pardonable, provided the drawer after
S.P.Dulera
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notice makes amends and pays the amount within the prescribed period.

It is for this reason that Clause(c) of proviso to Sec. 138 provides that the

section shall not apply unless the drawer of the cheque fails to make the

payment within 15 days of the receipt of the said notice. To repeat, the

proviso is  meant  to  protect  honest  drawers  whose cheques  may have

been dishonoured for the fault  of others,  or who may have genuinely

wanted  to  fulfil  their  promise  but  on  account  of  inadvertence  or

negligence failed to make necessary arrangements for the payment of the

cheque. The proviso is not meant to protect unscrupulousdrawers who

never intended to honour the cheques issued by them, it being a part of

their modus operandi to cheat unsuspecting persons."

             17.    It is also to be borne in mind that the requirement of giving of

notice is a clear departure from the rule of Criminal Law, where there is

no stipulation of giving of a notice before filing a complaint. Any drawer

who claims that he did not receive the notice sent by post, can, within 15

days of receipt of summons from the court in respect of the complaint

under Sec. 138 of the Act, make payment within 15 days of receipt of

summons from the court in respect of the complaint under Sec. 138 of

the Act, make payment of the cheque amount and submit to the Court

that he had made payment within 15 days of receipt of summons (by

receiving a  copy of  complaint  with  the  summons) and,  therefore,  the

complaint is liable to be rejected. A person who does not pay within 15

days of receipt of the summons from the Court along with the copy of the

complaint under Sec. 138 of the Act, cannot obviously contend that there

was no proper service of notice as required under Sec. 138, by ignoring

statutory presumption to the contrary under Sec. 27 of the G. C. Act and

Sec. 114 of the Evidence Act. In our view, any other interpretation of the

proviso would defeat the very object of the legislation. As observed in

Bhaskarans case,  (supra) if  the  "giving of  notice" in  the  context  of

Clause 9(b)  of  the  proviso was the  same as  the  "receipt  of  notice" a

trickster cheque drawer would get the premium to avoid receiving the

S.P.Dulera
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notice  by  adopting  different  strategies  and  escape  from  legal

consequences of Sec. 138 of the Act.

s!#f  VF SFDGF VFZM5L VNF,TDF\  CFHZ YIF AFN R[S AFAT[ SM. AMGFOF.0

TSZFZ  ,[JFDF\  VFJ[,  GYL  VG[  S[;G]  Z[S0"  wIFG[  ,[TF\  SM.  ZSD  HDF

SZFJJFDF\  VFJ[,L  CMI  T[J]  56  H6F.  VFJT]  GYLP  T[DH  VFZM5LV[

VF\Sv$Z YL  ~FP5Z45__qv ZSD HDF SZFJ[, K[ T[ l;JFI VgI SM. ZSD

HDF SZFJFDF\ VFJ[,L CMI T[J] 56 H6F. VFJT] GYLP JW]DF\ VF\Sv#( YL

OZLIFNL  TZO[  ;NZC]\  JFCG ;Lh SZJFDF\  VFJ[, GYL4  H[YL  ;NZC\]  JFCG

VFZM5LGF  SAHFDF\  CMJF  AFAT[GL  5]Z;L; ZH]  SZJFDF\  VFJ[, K[P T[DH

VFD4 VF SFD[ CF,GF OZLIFNL wJFZF 5MTFGF 5]ZFJFYL CF,GM U]GM AGTM

CMJFGL CSLST 5]ZJFZ SZ[, K[P

s!$f  OlZIFNL wJFZF NFB, SZJFDF\ VFJ[, OlZIFN4 TYF T[GF ;\,uG J[ZLOLS[XG

VG[  N:TFJ[HL  5]ZFJFVMGL  TDFD  GS,M  VF  SFDGF  VFZM5LG[  OMHNFZL

SFI"ZLTL VlWlGIDGL S,DovZ_* VgJI[ VF5JFDF\ VFJ[, K[ VG[ OlZIFN

51FGL  ;DU|  CSLSTM  VG[  N:TFJ[HL  VFWFZMGL  HF6  VF  SFDGF

VFZM5LG[  SZL4  OMHNFZL  SFI"ZLTL  VlWlGIDGL  S,DovZ5!

VgJI[  VFZM5LG]\  lGJ[NG  GM\WJFDF\  VFJ[,  K[P  tIFZ[  CF,GL  SFINFSLI

HMUJF. wIFG[ ,[JFDF\ VFJ[ TM T[ GLR[ D]HA K[ o

s!5f HIFZ[  ;Dg;  8=FI,  S[;DF\  HIFZ[  VFZM5L  D[HL:8=[8  ;D1F  CFHZ  YFI

S[  T[VMG[  CFHZ  SZJFDF\  VFJ[  tIFZ[  VFZM5LG[  T[VMGL  ;FD[GF  VF1F[5GL

lJUTMGL  HF6  SZJFGL  VG[  T[DF  T[VMG[  VF  U]GM  SA],  ZFBJF  DF\

U[ K[ VYJF TM T[VM VF U]GFDF 5MTFGM SM. ARFJ SZJF DF\U[ K[ S[ S[D m

S.P.Dulera
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T[  D]HAGL HMUJF. K[P  VFD4 p5ZMST SFINFSLI HMUJF. wIFG[  ,[JFDF\

VFJ[  TM  T[  D]bItJ[  A[  EFUDF\  JC[\RFI[,L  K[  5|YD  EFU  VF  SFDGF

VFZM5LG[  T[VMGL ;FD[  VF1F[5LT U]GFGL lJUTMGL T[VMG[  HF6 SZL T[VM

U]GM  SA],  SZJF  DF\U[  K[  S[  S[Dm  T[  AFAT  VFZM5LG[  5]KJFGL  ZC[  K[P

HIFZ[ ALHF EFUG[ wIFG[ ,[JFDF\ VFJ[ TM T[ VF1F[5LT U]GFDF\ 5MTFGM ARFJ

ZH] SZJF DF\U[ K[ S[ S[D m VFD4 HIFZ[ p5ZMST SFINFSLI HMUJF. D]HA VF

SFDGF VFZM5LG[ U]GM SA], SZJF DF\U[ K[ T[ 5]KJFDF\ VFJTF T[VM wJFZF VF

U]GFGM  .gSFZ  SZJFDF\  VFJ[,  K[P  tIFZ[  AIR 2014 SC 2528,  Indian

Bank Association and other Vs. Union of India and Other  GF

R]SFNFDF\ OMHNFZL SFI"ZLTL VlWlGIDGL S,DoZ5! VgJI[ U]GFGM .gSFZ

SZJFDF\ VFJTF VFZM5LGL X]\ OZH K[m T[G[ wIFG[ ,[TF\4 GFDP ;]5|LDSM8" wJFZF

V[J]\  9ZFJJFDF\  VFJ[,  K[  S[4  HM  VFZM5L  U]GFGM  .gSFZ  SZ[4  TM  T[VM

OlZIFN51F  TZOYL  D]SJFDF\  VFJ[,  VF1F[5DF\  S.  CSLSTM  VFWFZ[  ARFJ

SZJF  DF\U[  T[  ARFJ  HFC[Z  SZJM   50[  VG[  T[  VFZM5LGL  HJFANFZL

ZC[ K[ S[ T[VM OlZIFN51F TZOYL D]SJFDF\ VFJ[, VF1F[5GM ;\EJLT ARFJ

ZH] SZL XS[P 5Z\T] VF SFD[  Z[S0" wIFG[ ,[JFDF\ VFJ[ TM  VF SFDDF\ CF,GF

VFZM5L wJFZF SM. ARFJ ZH] SZ[, GYL T[DH SM8" wJFZF VF5JFDF\ VFJ[,

TSM  NZdIFG  56  5MTFGM  ARFJ  SZJFG]\  5;\N  SZ[,  GYL  T[  CSLST  H

V[ VG]DFGLT SZ[ K[ S[ VF SFD[ OlZIFN51F TZOYL D]SJFDF\ VFJ[, VF1F[5DF\

VFZM5L 5F;[ SM. jIFHAL ARFJ GYLP

s!&f     H[ VG];\WFG[ CF,GF S[;GF ;\HMUMG[ wIFG[ ,[JFDF\ VFJ[ TM VF SFD[ CF,GF

VFZM5L SM8"  ;D1F p5:YLT ZC[,F VG[  T[  lNJ;[  T[VMG[  CF,GF VF1F[5LT

U]GFGL lJUTM T[VF[G[ H6FJJFDF\ VFJ[, K[P tIFZ[ VF SFD[ CF,GF VFZM5L

wJFZF U]GM SA], ZFB[, GYL VG[ VF SFD[ T[VM VF SFD[ 5MTFGM ARFJ SZJF
S.P.Dulera
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DF\UTF CMJFG\] HFC[Z SZ[, K[P tIFZ[ VF SFD[ OlZIFNL wJFZF H[ R[S VF5JFDF\

VFJ[,  K[  T[  R[S  SFIN[;ZGF  N[JFGL  EZ5F.  SZJF  ;F~  VYJF  TM  SM.

HJFANFZL VNF SZJF ;F~ VF5JFDF\ VFJ[, G CTM T[ TDFD CSLSTM 5]ZJFZ

SZJFGL HJFANFZL VFZM5LGF XLZ[ ZC[ K[P T[DH GFP ;]5|LD SM8" wJFZF Hiten

P.  Dalal  V/s.  Bratindranath  Banerjee  (2001)  6  SCC  16 GF

R]SFNFGF 5|:YFl5T l;wWF\TM wIFG[ ,[TF o

”  In other words, proved the facts required to form the basis of a

presumption of law exists, no discretion is left with the court but to

drawn the  statutory  conclusion,  but  this  does  not  preclude the

person against whom the presumption is drawn from rebutting it

and proving the contrary. A fact is said to be proven when, “ after

considering the matters before it,  the court  either  believes it  to

exist, or considers its existence so probable that a prudent man

ought, under the circumstances of the particular case, to act upon

the  supposition  that  it  exists”.  Therefore,  the  rebuttal  does  not

have to be conclusively established but such evidence must be

adduced before the court in support of the defence that the court

must either believe the defence to exist or consider its existence

to be reasonability being that of the 'prudent man“

s!*f    VFD4 OMHNFZL SFI"ZLTL VlWlGIDGL S,Dov Z5! D]HA VF SFD[ VFZM5L

wJFZF 5MTFGM ARFJ SZJF DF\UTF CMJFG]\ HFC[Z SZJFDF\ VFJ[, CMJF AFN4

VF SFD[ OlZIFNL wJFZF H[ R[SGM VFWFZ ,. CF,GL OlZIFN NFB, SZJFDF\

VFJ[, K[ T[ R[S T[VM wJFZF SM. SFIN[;ZGF N[JF 5[8[ VF5JFDF\ VFJ[, G CTM

S[ OlZIFNL 5F;[ SM. N[J\]\ G CT]\ T[ TDFD CSLSTM 5]ZJFZ SZJFGL HJFANFZL

VFZM5LGF XLZ[ ZC[ K[P 5Z\T] VF SFD[ T[VM wJFZF 5MTFGM ARFJ SZJF DF8[ SM.

SFI"JFCL SZJFDF\ VFJ[, GYLP T[DH GFP SM8" wJFZF jIFHAL VG[ 5]ZTL TS

S.P.Dulera
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VF5JFDF\ VFJ[, CMJF KTF\ p,8 T5F; SZ[, GYLP T[DH T[VMV[ VF1F[5LT

U]GFDF\  ARFJ DF8[  CFHZ  ZC[JFG]\  56 5;\N  SZ[,  GYLP  tIFZ[  V[  CSLST

VG]DFG SZL XSFI K[ S[ VF SFD[ T[VMGL 5F;[ VF1F[5LT U]GFGF SFD[ DF+

p0Fp .gSFZ SIF" l;JFI ALHM SM. ;\EJ ARFJ DF8[ SM. 5]ZFJM GCL CMIP

s!(f   VFD4  p5ZMST  WL  G[UMXLI[A,  .g:8=]D[g8  V[S8GL  S,Do!#(

DF8[ VFJxIS TtJM 5]ZJFZ SZJFDF\ OlZIFNL ;O/ HTF CMI tIFZ[ OMHNFZL

SFI"ZLTL VlWlGIDGL S,Dov Z5! VgJI[ VF SFD[ CF,GF VFZM5L wJFZF H[

U]GM  SA], SZJFDF\  VFJ[, G CMJF D]HAG]\  lGJ[NG VF5JFD\F  VFJ[, K[P

T[VM  wJFZF  VF  GLJ[NGDF\  CF,GF  U]GF  DF8[  5MTFGM  ARFJ SZJF  DF\UTF

CMJFG]\  H6FJJFDF\  VFJ[, K[P  VFD4 HIFZ[  VFZM5L wJFZF  T[VMGL ;FD[GF

VF1F[5LT U]GFDF\  5MTFGM ARFJ SZJF  DF\UTF  CMI T[  5]ZFJM  ZH]  SZJFGL

S[ ;MU\NSTF"GF 5]ZFJFG[ 50SFZJF DF\UTF CMJFGL HJFANFZL VFZM5LGL AGL

ZC[ K[P VF SFD[ VFZM5L wJFZF HM 5MTFGM ARFJ SZJF DF\UTF CMI S[ ;MU\

NGFDFYL H[ CSLSTM HFC[Z SZJFDF\ VFJ[, CMI T[G[ T5F;JF DF\UTF CMI TM

T[ AFAT[ SM. VZHL VF5L VG[ T[VMG[ 5]ZFJF DF8[ AM,FJJFDF\ VFJ[, GYLP

tIFZ[ VF SFD[ CF,GF ;FC[NGF 5]ZFJFGL VFZM5LG[ SM. VFJxISTF K[ S[ S[D m

VG[  T[VM  VF  ;F[U\NSTF"GL  CSLSTMG[  p,8  T5F;  DF8[  AM,FJJF

DF\U[ K[ S[ S[D T[ DF8[GL HMUJF. wIFG[ ,[TF T[ GLR[ D]HA K[ o

WL G[UMXLI[A, .g:8=]D[g8 V[S8GL S,Dov !$5 sZf

(2) The court may, if it thinks fit, and shall, on the application of the

prosecution or the accused, summons and examine any person

giving evidence on the affidavit as to the facts contained therein.

S.P.Dulera
Addl.C.J.M.
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s!)f   VFD4 p5ZMST VFZM5LG[ CF,GF OlZIFNLGL S,D ov !$5sZf VgJI[ HM

T[VM  OlZIFNL  wJFZF  H[  5]ZFJM  ;MU\NGFDFYL  ZH]  SZJFDF\  VFJ[,  K[  T[GL

CSLSTM  VgJI[  p,8T5F;GF  DFwIDYL  50SFZJF  DF\UTF  CMI  TM

T[VMV[ ;MU\NGFDFGL p,8 T5F; SZJF DF8[  VZHL VF5L XS[ K[P5Z\T]  VF

SFD[  T[VM  wJFZF  CF,GF  OlZIFNLGL  p,8  T5F;  SZJF  DF\UTF  CMJF

AFAT[ SM. VZHL VF5[, GYLP VFD4 VF SFD[ CF,GF VFZM5LV[ OlZIFNLGF

5]ZFJFG[  ALG50SFZL  ZC[JF  NLW[,  K[P  VFD4  T[VMGM  p,8  T5F;  SZJF

DF8[ T[VMGL 5F;[ SM. ARFJ G CMJFG]\  lJ~wWG]\ VG]DFG Y. XS[ T[D K[P

tIFZ[  VF  SFD[  CF,GF  VFZM5L  wJFZF  OMHNFZL  SFI"ZLTL  VlWlGIDGL

S,DovZ5!  VgJI[  5MTFGM  ARFJ  ZH]  SZJFDF\  TYF  WL

G[UMXLI[A, .g:8=]D[g8  V[S8GL S,Dov!#) VgJI[  5MT[  lJ~wWGL SM.

CSLST Z[S0" 5Z ,FJJFG]\ 5;\N SZ[, GYLP tIFZ[ WL G[UMXLI[A, .g:8=]D[g8

V[S8 !((!GL S,Dov!#) GLHMUJF. wIFG[ ,[TF T[ GLR[ D]HA K[ o

139.  1[  Presumption  in  favor  of  holder:  It  shall  be  presumed,

unless the contrary is proved, that the holder of cheque received

the cheque of the nature referred to in section  138 for discharge,

in whole or in part, or any debt or other liability]

 (Z_) VF SFDFGF VFZM5L VNF,TDF\ CFHZ YIF AFN R[S AFAT[ SM. AMGFOF.0

TSZZ ,[JFDF\ VFJ[, GYL VG[ S[;G] Z[S0" wIFG[ ,[TF\4 VFZM5LV[ VF\SvZZ YL

~FP5_4___qv ZSD HDF SZFJ[, K[ T[ l;JFI VgI SM. ZSD HDF SZFJFDF\

VFJ[,L  CMI  T[J]  56  H6F.  VFJT]  GYLP  WL  G[UMXLV[A,  .g:8]D[g8

V[S8GL S,Dv!!( VG[ S,Dv!#) GF :8[rI]8ZL l5|hDXG  Cogent &

Convincing V[JL0g;YL  ZLA8"  SZJFGL  HJFANFZL  VFZM5LGL

S.P.Dulera
Addl.C.J.M.
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K[  VG[  T[  DF8[  VFZM5LV[  :5Q8  ZLT[  DFGL  XSFI  T[JM  B\0GFtDS  5]ZFJM

VF5JFGM ZC[ K[ 5]ZFJFSLI Z[S0" p5Z ,FJJFGM ZC[ K[P

- નામદાર સુપ્રીમ કોર્ટ  ધ્વારા પેજ પરના ટી.વસંથાકુમાર વર્સિસ વિજયકુમારી

V[PVF.PVFZP Z_!5 V[;P;LP  ૨૨૪૦,  ના ચુકાદામાં રીલેવન્ટ પેરા-૮,૯,૧૦

માં કરવામાં VFJ[, VJ,MSG VF TASS[ wIFG ;D1F ,[JFDF\ VFJ[ TM...

             8. We have heard the learned counsel appearing for the appellant as also

the learned counsel appearing for the respondent. The complainant has

alleged that the money (loan) was advanced to the defendant on 20-05-

2006 in relation to which the cheque was issued to him by the defendant

on 16-01-2007. The cheque was for Rs.5 lakhs only, bearing No.822408.

It is of great significance that the cheque has not been disputed nor the

signature of the defendant on it. There has been some controversy before

us  with  respect  to  Section  139  of  Negotiable  Instruments  Act  as  to

whether complainant has to prove existence of a legally enforceable debt

before the presumption under Section 139 of the Negotiable Instruments

Act starts operating and burden shifts to the accused. Section 139 reads

as follows :

                 “139. Presumption  in  favour  of  the  holder-It  shall  be  presumed,

unless the contrary is proved, that the holder of a cheque received the

cheque  of  the  nature  referred  to  in  Section  138 for  the  discharge,  in

whole or in part, of any debt or other liability.”

             9. This Court has held in its Three judge bench judgment in Rangappa Vs.

Sri Mohan, (2010) 11 SCC 441:  

“The presumption mandated by Section 139 includes a presumption

that  there  exists  a  legally  enforceable  debt  or  liability. This  is  of

course in the nature of a rebuttable presumption and it is open to the

accused  to  raise  a  defence  wherein  the  existence  of  a  legally

enforceable debt or liability can be contested. However, there can be

no  doubt  that  there  is  an  initial  presumption  which  favours  the

respondent complainant.”  
S.P.Dulera

Addl.C.J.M.
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           10. Therefore, in the present case since the cheque as well as the signature

has been accepted by the accused respondent, the presumption under

Section 139 would operate. Thus, the burden was on the accused to

disprove the cheque or the existence of any legally recoverable debt or

liability. To this effect, the accused has come up with a story that the

cheque was given to the complainant long back in 1999 as a security

to a loan; the loan was repaid but the complainant did not return the

security cheque.  According to the accused, it  was that very cheque

used by the complainant to implicate the accused. However, it may be

noted  that  the  cheque  was  dishonoured  because  the  payment  was

stopped and not for any other reason. This implies that the accused

had knowledge of the cheque being presented to the bank, or else how

would the accused have instructed her banker to stop the payment.

Thus, the story brought out by the accused is unworthy of credit, apart

from being unsupported by any evidence. 
- ભારતીય પુરાવા ધારાની કલમ-૧૩૪ ના પરિપેક્ષમાં V[ સ્વીકૃત મેકસીમ છે

કે,  "Evidence has to be weighed not counted"  જ ેદરેક કેસના સંજોગો

અને  પુરાવાની  ગુણવતા  ઉપર  આધારિત  હોય  છે.  નામદાર  સુપ્રિમકોર્ટે

પ્રસ્થાપિત કરેલ રેશીયો  મુજબ જયારે ચેક તથા સહી હાલના કેસમાં પુરવાર

થયેલ હોય ત્યારે ચેક કોઈ કાયદેસરનું  લેણંુ કે  જવાબદારી માટે આપવામાં

આવેલ નથી તેવુ  પુરવાર  કરવાની  જવાબદારી  આરોપીની  છે.  આ કામના

આરોપીએ નેગોશીએબલ ઈન્સ્ટ્રુ મેન્ટ એક્ટની કલમ-૧૧૮,૧૩૯ મુજબના

ફરીયાદીની તરફેણના અનુમાનોને રીર્ટ  કરતો સંતોષકારક પુરાવો રજુ  કરેલ

નથી અને અનુમાનોનું ખંડન કરી શકેલ નથી.

- નામ.  છત્તીસગઢ  હાઈકોર્ટનું  મદન  તિવારી  વિ.  યશવંતકુમાર  શાહ  અને

બીજાઓ ના કેસમાં એવું પ્રસ્થાપિત કરવામાં આવેલું છે કે ધી નેગોશીએબલ

ઈન્સ્ટ્રુ મેન્ટ એકટની કલમ-૧૩૯ મુજબ જયારે આરોપી પોતાની સહી કબુલ

કરતા હોય ત્યારે પોતાની જવાબદારી પણ કબુલે છે. રંગપ્પા વિ. શ્રી મોહન

(૨૦૧૦) ૧૧ (S.C.C.) ના કેસમાં નામ. સુપ્રિમ કોર્ટે  એવુ હેલ્ડ કરેલું છે કે

ચેક ઈસ્યુ થવા બાબતે અને સહી થવા બાબતે સ્વીકાર્યતા હોય ત્યારે એ ચેક
S.P.Dulera

Addl.C.J.M.
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કાયદેસરના લ્હેણાં પેટે આપવામાં આવેલ હતો એવું  કાયદાનુ અનુમાન કરે

છે.

નામદાર  સુપ્રિમકોર્ટ  તેમજ  નામદાર  હાઈકોર્ટોએ  પુરાવાના

મુલ્યાંકનના સંદર્ભમાં અગાઉ રીફર કરવામાં આવેલા ચુકાદાઓમાં કરવામાં

આવેલ  ન્યાયિક  અવલોકનો  ધ્યાન  સમક્ષ  રાખી  રેકર્ડ  ઉપર  આવેલ

પુરાવાઓનું  સમગ્રપણે મુલ્યાંકન કરતાં સામે ફરીયાદપકે્ષ રજુ કરેલ મૌખિક

તથા દસ્તાવેજી પુરાવાથી આરોપીએ ફરીયાદીને કાયદેસરના વસુલવા પાત્ર

લેણા કે દેવા પેટે ચેકો આપેલ હોવાનું પુરવાર થાય છે. 

VFD4  p5ZMST  SFINFSLI  HMUJF.G[  wIFG[  ,[JFDF\  VFJ[  TM

T[  CSLST VFN[XFtDS ZLT[  VG]DFG SZJFG[  ZC[  K[  S[  HM lJ~wWGL SM.

CSLST  5]ZJFZ  SZJFDF\  G  VFJ[  TM  WL  G[UMXLI[A,.g:8=]D[g8  V[S8GL

S,Dov !#( VgJI[ VF5JFDF\ VFJ[, R[S T[ SFIN[;ZGF N[JF 5[8[ VYJF

TM T[GF SM. EFU VYJF TM SM. HJFANFZL VNF SZJF DF8[  VF5JFDF\

VFJ[, K[P tIFZ[  VF SFD[  OMHNFZL SFI"ZLTL VlWlGIDGL S,Dov Z5!

TYF WL G[UMXLI[A, .g:8=]D[g8 V[S8GL S,Dov !#) ;FY[ J\RF6[ ,[TF

VF SFD[ HIFZ[ VFZM5L wJFZF U]GM SA], G ZFBTF VF SFD[ T[VMV[ 5MTFGM

ARFJ SZJF  DF\UTF  CMJFG]\  HFC[Z  SZJFDF\  VFJ[, K[  VG[  S,Do !#)

VgJI[ OlZIFNL 51F TZOYL 5]ZJFZ SZJFDF\ VFJ[, CSLSTMDF\ lJ~wWGL

SM. CSLST 5]ZJFZ SZJFGL HJFANFZL VFZM5LGF XLZ[ ZC[TL CMI tIFZ[ VF

SFD[  CF,GF  VFZM5L  wJFZF  5MTFGF  ARFJDF\  SM.  5]ZFJM  ZH]  SZ[,  G

CMJFYL  T[VM  WL  G[UMXLI[A, .g:8=]D[g8  V[S8GL S,Dov !#) D]HA

5MTFGM  ARFJ  SZJFDF\  ;N\TZ  lGQO/  GLJ0[,F  CMJFG]\  DF~  GD|

56[ DFGJ]\ K[P

sZ!f VFD4 HIFZ[ p5ZMST S,DM D]HA VFZM5L wJFZF SM. lJ~wWGL CSLSTM

5]ZJFZ SZJF DF8[ CFHZ ZC[,F GYL T[DH OMHNFZL SFI"ZLTL VlWlGIDGL

S.P.Dulera
Addl.C.J.M.
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S,Dov  Z5!  D]HA  5MTFGM  ARFJ  ZH]  SZ[,  GYL  S[  WL

G[UMXLI[A,  .g:8=]D[g8  V[S8GL  S,Dov!#)  D]HA  OlZIFN  51FGF

5]ZFJFDF\ SM. lJ~wWGL CSLST ZH] SZJF DF8[ 5|ItG SZJFDF\ VFJ[, GYL

tIFZ[  WL  G[UMXLI[A,  .g:8=]D[g8  V[S8GLS,Dov!#(  wIFG[  ,[TF\

T[ GLR[ D]HA K[ o

138.       Dishonour  of  cheque  for  insufficiency,  etc.  of   fund  in  the

account, Where any cheque drawn by a person on an account maintained

by him with a banker  for  payment  of  any  amount  of  money to  another

person from out of that account for the discharge, in whole or in part, of any

debt or other liability, is returned by the bank unpaid, either because of the

amount of money standing to the credit  of  that account is insufficient to

honour the cheque or that it exceeds the amount arranged to be paid from

the account by an agreement made with that bank, such person shall be

deemed to have committed an offence and shall without prejudice to any

other  provision of  this  Act,  be  punished with  imprisonment  for  2[a  term

which may extend to two year] or with fine which may extend to twice the

amount of the cheque, or with both :

sZZf p5ZMST SFINFSLI HMUJF. wIFG[  ,[JFDF\  VFJ[  TM VF HMUJF. D]HA

“such person shall be “deemed to” have committed an offence”

D]HAGL HMUJF. SZJFDF\ VFJ[, K[P tIFZ[ VF SFD[ HM SM. jIlSTGM R[S

V5]ZTF  E\0M/GF  SFZ6;Z  5ZT  OZJFDF\  VFJ[,  CMI  S[  A[\S

;FY[ BFT[NFZGL ;DH]TL GL ZSDYL JWFZ[ ZSD SZTF JWFZ[ ZSDGM CMI

VG[ T[ R[S T[ SFZ6;Z 5ZT OZJFDF\ VFJ[, CMI4 tIFZ[ VFN[XFtDS ZLT[ T[

jIlST wJFZF WL G[UF[XLI[A, .g:8=]D[g8 V[S8GL S,Dv!#( D]HAGM

U]GM SZ[, CMJFG]\ DFGL ,[JFDF\ VFJX[P

sZ#f HIFZ[ VF SFD[ CF,GF VFZM5L wJFZF OlZIFNLG[ VF SFDGM R[S SFIN[;ZGF

N[JF  5[8[  VF5[, CMJF  ;FD[  SM. ARFJ SZJFDF\  VFJ[, GYL4  tIFZ[  WL

S.P.Dulera
Addl.C.J.M.
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G[UMXLI[A, .g:8=]D[g8 V[S8GL S,Dov!!( D]HA T[VM wJFZF CF,GM

R[S SFIN[;ZGF N[JF 5[8[ VF5[, CMJFG]\ VG]DFG G SZJF DF8[ SM. 5IF"%T

SFZ6  ZH]  SZL  XS[,  GYL4  T[DH  WL  G[UMXLI[A,  .g:8=]D[g8  V[S8GL

S,Dov!#)  D]HA  56  OlZIFNLGF  5]ZFJFYL  SM.  lJ~wWGL  CSLST

5]ZJFZ SZJF ;F~ V+[GL VNF,T ;D1F CFHZ ZC[,F GYLP T[DH OMHNFZL

SFI"ZLTL  VlWlGIDGL  S,Dov  Z5!  VgJI[  T[VM  CF,GF  U]GFGF

SFD[  T[VM 5MTFGM ARFJ SZJF DF\UTF CMJFG]\  HFC[Z  SZL4  5MTFGM SM.

ARFJ ZH] SZ[, GYLP tIFZ[ WL G[UMXLI[A, .g:8=]D[g8 V[S8GL S,Dov

!#( VgJI[ T[VMV[ CF,GM U]GM SZ[, G CMJFG]\  DFGL XSFI T[D GYLP

tIFZ[  p5ZMST D]N'F  G\AZov ! VgJI[  VF  SFDGM TSZFZL  R[S  VFZM5L

wJFZF SFIN[;ZGF N[JF VYJF VgI HJFANFZL EZ5F. SZJF DF8[ VF5[,

VG[ T[ R[S ccO\0; .g;OL;LIg8cc GF SFZ6;Z 5ZT OZ[,M VG[ T[ AN,

T[VMG[ SFIN[;ZGL GM8L; AHL UI[, CMJF KTF\ lGWF"ZLT ;DI DIF"NFDF

T[VM wJFZF R[S ZSD OlZIFNLG[ GCL R]SJL VF5L VG[ U]GM SZ[, CMJFG]\

5]ZJFZ YT]\  CMI4 VG[ T[DF 5MTFGM ARFJ ZH] SZJFDF\  lGQO/ GLJ0TF

CMI4  VFZF[5LG[  WL  G[UF[XLI[A,  .g:8]D[g8  V[S8GL  S,D  o  !#(  GF

U]GF  ;AA  TS;LZJFG  9ZFJJFDF\  VFJ[  K[  VG[  gIFIG[  BFTZ

VFZM5LG[  ;HFGF  5|DF6 AFAT[  ;F\E/JF  p5Z  S[;  D],tJL  ZFBJFDF\

VFJ[ K[P

 :Y/ o J0MNZFP
 TFP!*q_!qZ_Z&

s;]G\NF 5|XF\T N],[ZFf
#HF V[0LXG, RLO HI]0LXLI, D[HL:8=[84

J0MNZFP
sHH SF[0G\P જી.જ-ે__((* f

S.P.Dulera
Addl.C.J.M.



                                                                     27                                                C.C.No. 5124/ 2018

JW] C]SDPPPPPP

VF SFD[ VJFZ GJFZ 5F[SFZ SZJF KTF\ VFZF[5L S[ T[DGF lJPJPzLP CFHZ

ZC[,  GYL  S[  5F[TFGF  ARFJ  V\U[  SF[.  lZ5F[8"  S[  ZH]VFT  SZ[,  GYLP

VFZF[5LV[ HFT[ U[ZCFHZ ZCLG[ ;HFGF 5|DF6 V\U[  T[VF[G[  ;F\E/JFGL TSGF[  p5IF[U
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