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oisdl, H2Rldoll alsdl, ARId ASIR01l dol 2ial UATdREI [Aeiidlell 8AY YXal UsiRiEl sd
s1210Mof] olSA, &G0l 5ol oiAollR] AL %33 Bl 2Y SAUI VRY SA ¥ AHIIA HidRUI ¥ —
Glofl GURSd aioi2 A &l ¥ ofl E2cIA% Y SAI GIIHER SIS IR §SH S V. U MUH Uei—
SR ¥ ddl Slg £2cl1A% &Idoll SIA Y SAI olefl. R4 2S1S %l 2081 dF ofl uaisR
52 s13313all d¥ofl &1%3] U2ST § U2A1IR UAAS % SAIHI AIAd olef]l. Udg MUH UISR IR
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| olefl ¥ 2431 ollHER YA Sléoll R.M.Yellatti Versus Asst.Executive Engi-
neer oll 3A3i AN YSIEl ¥ 005 YMlH 51E 312 1R U2 URG YA & dHi ollHER
AM1H s1éotl bRl YAz ol LIal def of|A Yot sAAA 8.

“Analyzing the above decisions of this court, it is clear that the provisions of
the Evidence Act in terms do not apply to the proceedings under section 10 of
the Industrial Disputes Act. However, applying general principles and on read-
ing the aforestated judgments, we find that this court has repeatedly taken
the view that the burden of proof is on the claimant to show that he had
worked for 240 days in a given year. This burden is discharged only upon the
workman stepping in the witness box. This burden is discharged upon the
workman adducing cogent evidence, both oral and documentary. In cases of
termination of services of daily waged earner, there will be no letter of ap-
pointment or termination. There will also be no receipt or proof of payment.
Thus in most cases, the workman (claimant) can only call upon the employer
to produce before the court the nominal muster roll for the given period, the
letter of appointment or termination, if any, the wage register, the atten-
dance register etc. Drawing of adverse inference ultimately would depend
thereafter on facts of each case. The above decisions however make it clear
that mere affidavits or self-serving statements made by the claimant/work-
man will not suffice in the matter of discharge of the burden placed by law on
the workman to prove that he had worked for 240 days in a given year. The
above judgments further lay down that mere non-production of muster rolls
per se without any plea of suppression by the claimant workman will not be
the ground for the tribunal to draw an adverse inference against the manage-
ment. Lastly, the above judgments lay down the basic principle, namely, that
the High Court under Article 226 of the Constitution will not interfere with the
concurrent findings of fact recorded by the labour court unless they are per-
verse. This exercise will depend upon facts of each case.

() €2 YSIE oflon U2ISRA HEEIU Glal B SRERIZ A ZAHI Ul ofl 1 UISIR MYUH U2ISIR
Aelal ddall s1H(Rell AHB2AIN G BI%Z] UAS 2icl UDIIR UaAS (AR Y S ¥RIAA U
HYH uaiskR 02U ofla uaisiRdll siHaldlal daldl slef &1%3] Usis 5 UdIR UaiS Y SAUIHI
AAdl o], ayHi o1HER AUTH sléol Ysiel 2019 LLR 743 SC The
superintending engineer twad boad and another versus M. Natesan
etc Hi olHeR Yo sie 51dd & 5, “In the judgment passed in the writ petition,
the learned Single Judge has pointed out that the respondents-workmen have not
produced any documents to prove that they have worked continuously for 240
days. For temporary worker like respondents, it is mandatory to show that they
have continuously worked for 240 days in a year. This aspect, in our view, ought
to have been taken note by the Division Bench before affirming the order of
reinstatement of the respondents. In the impugned judgment, the Division
Bench has observed that the attendance register, salary certificates and other
relevant documents were in the possession of the appellant-Board and the same
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were not marked as documents. It is to be pointed out that the initial burden is
upon the respondents-workmen to adduce evidence showing that they have
worked continuously for 240 days. Only when the initial burden is discharged by
the respondents workmen, the burden can be shifted upon the appellant-Board.
Both the Single Judge as well as the Division Bench were not right in placing the
burden upon the appellant-Board to prove that the respondents-workmen had
not worked continuously for 240 days in a year.

AIH AE YSIEIHI WRUR SIHER w0 [EUAH SIH Slg] A19IE U2 YLIIAH &Y ol Y-
A4 Y S of Bl RIR YAdlall Gl HIfGS UR (Ase &R B, 428Ul dsell dHell SeiwHi
BA| B1%3] U2AS ol UdIIR UAS 2% A1 e RiIR 2% S§AIHI of 419 dl [Axg oA lol S
RPN SIRQI S 6193 UAAS A&l UdIIR UiS ddlall SHIHI BCEI GlY 8. AE YSIE &Idall 5240l
CISE RV NCITRVIR:R

(28) ayai oflon uaisr daell 2A19ie Uefl yotisflefl Al M YIS A& S Sl &l
ol ddell 2A0idl olls?] A &dl Ag 2A0ie U ¥RIdd B dHal A1 HIfWs YRridiel AHE ol
AU HIZ MYUH U2ISRall SHXHI 8AI £2dIAD YRA] SIEHT 9 Sl olefl. MAH YIS
oflo U2isR diloll SIHER &ldio] SOA S &l ddl AWNHI HYH UISR dlall &1%3]
uois [oiaiiddl el d 2d1ei1(ds Ad Hiofl s, ¥l 241 s1%3Usis YAUR sWlell FdIciER]
HeYH U2isRall 2R & dd ©ai 21 S13 HYH USR ol U2isRall SIE 61%3] U2is A1 SIA 9
sl oi@fl. oflo yaisiR Uldiolig] As dHid Mcall s3] Uldial H18 &) 2A1(Gld 5210l Y-
AdIofl ¢IR MYUH U2iSIRal HID [R5 SAT &. M&H YISR Uldlall #18 AHIAd YAd ol CIIR Y-
Y1 €I ¥l 5 8193 UnS § H2R Ad %Y 83| Uldioll YRidiall ofi%l 60d] §3] A5 d
&cll URg AA1A A1 £2c11A% 2% 5 oi&f]. ¥l A=Al 241 YRid il 2A1Adlell oIl ofles yaisi—
20 419 [Qise 52 otell.

Al 23 GIHER RUd &IFSIE Aal RooU( 1) DVJUERY Ulall dicik 3¥o State of Gu-
jarat vs. J.M. Raval ol YSIEIHI 81512 &AM B 5 SIHER dNHi 70 [EUAofl Add A-
415 of1s?] s3] eldiall HlMUls Yrdiofl [Aogai HIGE Sief €21AD Y141 2% SAT of &l AR
HI[AS %IRI SIUEIOf] SEH U—Ig0l] FHAUIGAg] UIdal 52d19] URYE! & of Bl1J SIHEIR ol —
s3Hi Yoi:2&INd AR B. A1 s1A ol yaisi s2d siH(l{lell avloll S1¢ 6193 Usis § HieR
Ad Y 5 ot€fl. Al AN oflont YaisiR dilall HidlRll [eideatHi dHY Aol AldiEat1Hi
FRINUI UHIB A d¥Hi o [EURd s2d1 9y [Eud 5109013 s2d & d &slsd of Hlaidial
Sig sRel oefl. daw ol yaisiR Al siHER &1y dl yel dell AHig.Sl. Ase Y¥of
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2l ofl% ISR YRUR S B F dilal MYH UISIR A8 ¢RI ARSIUEMR A PaI sWAIHi A19d
8.7

(29) 211 s13H0tl oflon U2isR d=ilal diislaiell 9ei $2d ol 4911Boll ddHi o (K9 sl
A1) 511213 52 B 5 ofel d &51Sclg] Visol 541 HI2 28Ul AR HECYoll €2dIAD Y14
¥4I 3 ofl uaisiR s s142M3] sl 2idlall 8193 Uis § HeR 21 s1HHi 9 aiedl. AHY AER
3AH1 211dd &slsdl dl ol UzisiRal diflv 04/90/R003 ol A% olislai] slefuel o1 -
dofl siuER0(l sijulel sl [Aail el s3] €18d ¥ 203 2010(1) CLR 549 Hi oliHER YA
si¢ Rameshkumar vs. State Of Hariyana ol YSIEIHi %RIAd B 3 SIHER oflS—
ol 2id slgyel dofl ol & dndR YsUl YIR SAIHI 2419 dl d AIE.S]. Ase ofl s
U-Agoll e{dl Adlol B, dHY aiHER YMIH s1& 2009(1) GLH 503 Divisional
manager new India insurance Co. Ltd. Vs. A Shanarlingam oil YSIEIH
aiHER YMIH 812 sAAd B ¥ 2iisicdlol sHURlell €2%] GRiUdI SIHER ULl SIRIEIO] SHH
R(VRA) HHID sIHERS AuvAIHT 1] A B ial A SIHER ULl SRIEIS] scH *(ofl)
Ao A0 ofISotl AICI HI2 VHal SHH JU—ASol] 2211 HI2 ESER Glal . AIH GUJSd Y-
13 Sl Yslielal €uIal Adl dHY MeH URiISIR A8l %Rl dofl eclldoll AHeoini 2% S
AIYRIE ial Adi oflo yisiR 2118 4221 Aol ollslHigd] g2l sUT 24211Goll GiIR HIAHI
Rwo [Ed s2d1 ay s142(13] 52 &ld1 ©di 02U A1gS] iseoll saH JU— Asdl] 22Ul
BAY1gAA1o] Uicol 52 olefl. AH1H ofl UaisiRal A& gl Sl duid g5l Ase]
SEH JU-lgoll G2l S &IY SIUEISIY URRYMA dl HeUH UisR AR ol U2isiRa
alislaiell Q21 sl S ASIRUEAR Bl d € YUl I B.

(2¢) 21 slHoll MUH uaisk edld S B 3, UUH U2ISIR 202810l A4S | dsell Had] A
o2ofl HAlEIHT UlH u2isR A& s8] ¥33lu1d H¥ot g1l 51319013 H12 g211] oflol g1
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SIHEIRS AU A1 AJR ol&l. A1 A1 AF SIHEIA P2l Sl HI2 A Afioidofl dAIRA ofl—
(221 211l ¥33] siddig] sl A URg AUl dE d &sIsdl YAUR s [o1vsn 2-d 8.
AHIH HYH 2SR A1 SIHA1F] 2102 A14IRA 0l A1xsclcid Bldig] AI[Ad Sl [evg01 2R
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An industrial dispute has to be referred by the appropriate Government for
adjudication and the workman cannot approach the Labour Court or Industrial
Tribunal directly, except in those cases which are covered by Section 2A of
the Act. Reference is made under Section 10 of the Act in those cases where
the appropriate Government forms an opinion that 'any industrial dispute
exists or is apprehended'. The words ‘industrial dispute exists' are of
paramount importance unless there is an existence of an industrial dispute
(or the dispute is apprehended or it is apprehended such a dispute may arise
in near future), no reference is to be made. Thus, existence or apprehension
of an industrial dispute is a sine qua non for making the reference. No doubt,
at the time of taking a decision whether a reference is to be made or not, the
appropriate Government is not to go into the merits of the dispute. Making of
reference is only an administrative function. At the same time, on the basis of
material on record, satisfaction of the existence of the industrial dispute or
the apprehension of an industrial dispute is necessary. Such
existence/apprehension of industrial dispute, thus, becomes a condition
precedent, though it will be only subjective satisfaction based on material on
record. Since, we are not concerned with the satisfaction dealing with cases
where there is apprehended industrial dispute, discussion that follows would
confine to existence of an industrial dispute. Dispute or difference arises
when one party make a demand and other party rejects the same. It is held
by this Court in number of cases that before raising the industrial dispute
making of demand is a necessary pre-condition. In such a scenario, if the
services of a workman are terminated and he does not make the demand
and/or raise the issue alleging wrongful termination immediately thereafter or
within reasonable time and raises the same after considerable lapse of
period, whether it can be said that industrial dispute still exist. Since there is
no period of limitation, it gives right to the workman to raise the dispute
even belatedly. However, if the dispute is raised after a long period, it has to
be seen as to whether such a dispute still exists? Thus, notwithstanding the
fact that law of limitation does not apply, it is to be shown by the workman
that there is a dispute in praesenti. For this purpose, he has to demonstrate
that even if considerable period has lapsed and there are laches and delays,
such delay has not resulted into making the industrial dispute seized to exist.
Therefore, if the workman is able to give satisfactory explanation for these
laches and delays and demonstrate that the circumstances discloses that
issue is still alive, delay would not come in his way because of the reason that
law of limitation has no application. On the other hand, if because of such
delay dispute no longer remains alive and is to be treated as “dead”, then it
would be non-existent dispute which cannot be referred. Take, for example, a
case where the workman issues notice after his termination, questioning the
termination and demanding reinstatement. He is able to show that there were
discussions from time to time and the parties were trying to sort out the
matter amicably. Or he is able to show that there were assurances by the
Management to the effect that he would be taken back in service and
because of these reasons, he did not immediately raise the dispute by
approaching the labour authorities seeking reference or did not invoke the
remedy under Section 2A of the Act. In such a scenario, it can be treated that
the dispute was live and existing as the workman never abandoned his right.
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However, in this very example, even if the notice of demand was sent but it
did not evoke any positive response or there was specific rejection by the
Management of his demand contained in the notice and thereafter he sleeps
over the matter for number of years, it can be treated that he accepted the
factum of his termination and rejection thereof by the Management and
acquiesced into the said rejection. Take another example. A workman
approaches the Civil Court by filing a suit against his termination which was
pending for number of years and was ultimately dismissed on the ground that
Civil Court did not have jurisdiction to enforce the contract of personal service
and does not grant any reinstatement. At that stage, when the suit is
dismissed or he withdraws that suit and then involves the machinery under
the Act, it can lead to the conclusion that dispute is still alive as the workman
had not accepted the termination but was agitating the same; albeit in a
wrong forum. In contrast, in those cases where there was no agitation by the
workman against his termination and the dispute is raised belatedly and the
delay or laches remain unexplained, it would be presumed that he had
waived his right or acquiesced into the act of termination and, therefore, at
the time when the dispute is raised it had become stale and was not an
‘existing dispute'. In such circumstances, the appropriate Government can
refuse to make reference. In the alternative, the Labour Court/Industrial
Court can also hold that there is no “industrial dispute” within the meaning
of Section 2(k) of the Act and, therefore, no relief can be granted.

We may hasten to clarify that in those cases where the Court finds that

dispute still existed, though raised belatedly, it is always permissible for the
Court to take the aspect of delay into consideration and mould the relief. In
such cases, it is still open for the Court to either grant reinstatement without
back wages or lesser back wages or grant compensation instead of
reinstatement. We are of the opinion that the law on this issue has to be
applied in the aforesaid perspective in such matters.
42) To summarise, although there is no limitation prescribed under the Act for
making a reference under Section 10(1) of the Act, yet it is for the
‘appropriate Government' to consider whether it is expedient or not to make
the reference. The words 'at any time' used in Section 10(1) do not admit of
any limitation in making an order of reference and laws of limitation are not
applicable to proceedings under the Act. However, the policy of industrial
adjudication is that very stale claims should not be generally encouraged or
allowed inasmuch as unless there is satisfactory explanation for delay as,
apart from the obvious risk to industrial peace from the entertainment of
claims after long lapse of time, it is necessary also to take into account the
unsettling effect which it islikely to have on the employers' financial
arrangement and to avoid dislocation of an industry.

On the application of the aforesaid principle to the facts of the present
case, we are of the view that High Court correctly decided the issue holding
that the reference at such a belated stage i.e. after fourteen years of
termination without any justifiable explanation for delay, the appropriate
Government had not jurisdiction or power to make reference of a non-existing
dispute.
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2014(0) AIJEL-SC-55657 Raghubir singh Versus Generel Manager,
Haryana Roadways, Hissar

It is an undisputed fact that the dispute was raised by the workman after he
was acquitted in the criminal case which was initiated at the instance of the
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respondent. Raising the industrial dispute belatedly and getting the same
referred from the State Government to the Labour Court is for justifiable
reason and the same is supported by law laid down by this Court in Calcutta
Dock Labour Board (supra). Even assuming for the sake of the argument that
there was a certain delay and latches on the part of the workman in raising
the industrial dispute and getting the same referenced for adjudication, the
Labour Court is statutorily duty bound to answer the points of dispute
referred to it by adjudicating the same on merits of the case and it ought to
have moulded the relief appropriately in favour of the workman.

1999 (0) AIJEL-SC 696 Ajaib Singh Versus Sirhind Co
OperativeMarketing Cum Processing Service Society Limited

In the instant case, the respondent-management is not shown to have taken
any plea regarding delay as is evident from the issues framed by the labour
court. The only plea raised in defence was that the labour court had not
jurisdiction to adjudicate the reference and the termination of the services of
the workman was justified. Had this plea been raised, the workman would
have been in a position to show the circumstances preventing him in
approaching the Court at an earlier stage or even to satisfy the court that
such a plea was not sustainable after the reference was made by the
government. The learned Judges of the High Court, therefore, were not
justified in holding that the workman had not given any explanation as to why
the demand notice had been issued after a long period. The findings of facts
returned by High Court in writ proceedings, even without pleadings were,
therefore, unjustified. The high Court was also not justified in holding that the
courts were bound to render an even handed justice by keeping balance
between the two different parties. Such an approach totally ignores the aims
and object and the social object sought to be achieved by the Act. Even after
noticing mat "it is true that a fight between the workman and the
management is not a just fight between equals," the court was not justified to
make them equals while returning the findings, which if allowed to prevail,
would result in frustration of the purpose of the enactment The workman
appears to be justified in complaining that in the absence of any plea on
behalf of the management and any evidence, regarding delay, he could not
be deprived of the benefits under the Act merely on technicalities of law. The
High Court appears to have substituted its opinion for the opinion of the
labour court which was not permissible in proceedings under Articles 226/227
of the Constitution.

civil Appeal No. 2669 Of 2013 M/s North Eastern Chemicals
Industries (p) LTD. & ANR v/s M/S Ashok Paper Mill (Assam) LTD. &
ANR

In light of above discussion, it is clear that when a Court is seized of a
situation where no limitation stands provided either by specific applicability of
the Limitation Act or the special statute governing the dispute, the Court
must undertake a holistic assessment of the facts and circumstances of the
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case to examine the possibility of delay causing prejudice to a party. When no
limitation stands prescribed it would be inappropriate for a Court to supplant
the legislature s wisdom by its own and provide a limitation, more so in
accordance with what it believes to be the appropriate period. A court should,
in such a situation consider in the facts and circumstances of the case at
hand, the conduct of the parties, the nature of the proceeding, the length of
delay, the possibility of prejudice being caused, and the scheme of the
statute in question. It may be underscored here that when a party to a
dispute raises a plea of delay despite no specific period being prescribed in
the statute, such a party also bears the burden of demonstrating how the
delay in itself would cause the party additional prejudice or loss as opposed
to, the claim subject matter of dispute, being raised at an earlier point in
time.
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