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sREN:
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AIH BURIsd eslsdoall 2AHaidi olIHEIR US| AHEIAdG , State Of

U.P. vs Presiding Officer Labour Court ... on 14
November, 2019 . IN this case Hon'ble High Court of
Allahabad has held that;

26. The essential distinction between "burden of proof"
and "onus of proof" is legally well settled. The burden
of proof lies upon the person who has to prove a fact
and 1t never shifts; however the shifting of onus of
proof 1is a continuous process 1in the evaluation of
evidence. In this regard reference may be had to the
judgment in the case of A. Raghavamma and another Vs.
A. Chenchamma & Anr.12 wherein it was held as follows:-
"12. ...There 1is an essential distinction Dbetween
burden of proof and onus of proof : burden of proof
lies upon the person who has to prove a fact and it
never shifts, but the onus of proof shifts. The burden
of proof in the present case undoubtedly lies upon the
plaintiff to establish the factum of adoption and that
of partition. The said circumstances do not alter the

incidence of the burden of proof. Such considerations,
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having regard to the circumstances of a particular case,
may shift the onus of proof. Such a shifting of onus is

a continuous process in the evaluation of evidence..."

Further in the case of Anil Rishi Vs. Gurubaksh
Singh, 2006 (0) AIJEL sc, 37208. In this case Hon'ble

Supreme court of India has held that;

(10) . Pleading is not evidence, far less proof. Issues
are raised on the basis of the pleadings. The defendant-
appellant having not admitted or acknowledged the
fiduciary relationship between the parties,
indisputably, the relationship between the parties
itself would be an issue. The suit will fail 1f both
the parties do not adduce any evidence, in view of Sec.
102 of the Evidence Act. Thus, ordinarily, the burden
of proof would be on the party who asserts the
affirmative of the issue and it rests, after evidence
is gone into, upon the party against whom, at the time
the question arises, Jjudgment would be given, 1f no

further evidence were to be adduced by either side.

(19.) There is another aspect of the matter which should
be borne in mind. A distinction exists between a burden
of proof and onus of proof. The right to begin follows
onus probandi. It assumes importance in the early stage
of a case. The question of onus of proof has greater
force, where the question is which party is to begin.
Burden of proof is used in three ways : (1) to indicate,
the duty of bringing forward evidence 1in support of a
proposition at the beginning or later, (ii) to make
that of establishing a proposition as against all

counter evidence; and (iii) an indiscriminate use 1in
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which it may mean either or both of the others. The
elementary rule is Sec. 101 is inflexible. In terms of
Sec. 102 the initial onus is always on the plaintiff
and if he discharges that onus and makes out a case
which entitles him to a relief, the onus shifts to the
defendant to prove those circumstances, if any, which

would disentitle the plaintiff to the same.
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