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SAUYIHI A19d B §, ASe AHA duIRl AS dYfl AIUaiR LR
SAIHI A41Ad &1 dg ¥33] o1€ll, §5a sl @ull vuaiRd 24l

A2Iol] B,

¥. GRSl [A. RUSWl GlIda. A AL AR LEECE Y.Sl. Ul oi.
39SR Al YSIEIHI olIHER YMH S1E LRl RAUUIHI A19d & 5,
aaNflAcd gogdoe wse SHH:A13<,A3C Aol 1< Ao AS
Ud 541 A6l sRUIE SU1M1 A11Ad 81 AR AMNUIH| AH1Ad VS
gdI & YUIGER] U2 AUUIHI A1 of &dl, d Aicid YR Sl
FdIGER] AR 8.

U, glda ofl, edid (4. dllcélogall® Aoi%) Rooq [5.dl. %. Uldl di.
TGO U1 YSIEIHI ollHER YA S1E LdRl BAYUIHI A19d B 5,
aaNflAcid  gogdoed] Aseoll sAH:A3¢ A A3E AHodd
AHeIdd ARl A1l dufl Adidi A19d As dull AYotRd]
FUIER] Y3 Sl HI2 AIYIHI AH1dd & dg AHEIA HojHIof
$Adlo] B 1Y AojHlolo] Uisal sdlal] Vial [A3¢tiall YA AU o]
AHRIUlofl ¥UIGER] 8. HIx GU &l iR A1 HI2 Ydl oe]
Uoq 141 GiAIdall AHold | ¥32] YAd] S1EH] 9§51 W .

5. AR oleaReiIg Ud [A. 222 2Als IRUd al ol k00§
(2) D.AA. 2R Ulal 0. 9¢F GIHER XU &IFSIS, 21 SAAHI
GIHER BIYSIE A AHAdISal S B § ¢l aaNllAcied gorgaoe
ASe 1ECA SHH—A3< ol 13€ HI SAIHI A1Ad XA 1E] Haf4 1R
As 3eaiall IYollHI URd S2c As A ddHlol £Y 5 ¥UIGER] U &d)
Ag AojHlol SAIHT 241920, AL (AL YAUR 5ol oIl AS
AHlUollR GUR & ol d &slsd 2RI COGENT EVIDENCE €]
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YRAYR 5] US ol A€ YSIEIHI AR AojdIolof viSal U AS
241 I YRAUI %Y S} of &dl.

9. alIHER YMH s AHA ARY godeHoe VoS SRiallai(Ad
sodceoe MI.dl. (A, dlgs 2R s AT goslal 1[5
221§ MI[ASes $5ail 5AHI AU YSIEl § ¥ 00 () Sl.AlR
Uy—U GUR MRty &Ad & dai olIHER YMAHSIE AY AUdISof
s2d 8 %, "The notice was only required to be dispatched.
Its contents were required to be communicated
Communicarion to accused about the fact of
dishonouring of cheques and calling upon him to pay
the amount within 15 days is imperative in character
Service of notice is a part of cause of action for lodging

the complaint.”

¢. olIHER BRUIS BIYSIE ANYSHR 1A [A. 222 1§ BRVISAII
SAH1 AU YsIEl § ¥ Rooc(R) sl.Al.2R UY d.5vc BUR
HRILY &AM B d Y S B FHI ollHER &IFSIS AG AUHISal 5
® 5, “Negotiable Instrument Act, 1881 Section 138.
General Clause Act, 1897. Section 27. Service of notice.
Determination held if it is Proved that letter was properly
addressed and posted by registered post in that

situation service shall be deemed to be duly affected.”

¢. In Sampelly Satyanarayana Rao v Indian Renewable
Energy Development Agency Limited(l) the Supreme
Court held that a dishonoured post-dated cheque for
repayment of a loan instalment that was described as

‘security’ in the loan agreement was covered by the
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criminal liability set out in Section138 of thNegotiable
Instruments Act 1881. In accordance with Section 138, it
is a criminal offence for a person to  issue a cheque
which is subsequently dishonoured from an account
maintained by him or her in order to pay any amount of
money to another person from that account for the
discharge, in whole or in part, of any debt or other

liability.

While deciding whether dishonoured cheques issued to
discharge existing liability fall under Section 138 of the
act, the Supreme Court further explained that the
question of whether a post-dated cheque is for “discharge
of debt or liability” depends on the nature of the
transaction Section 138 is attracted only if, on the date
on which the cheque was issued, liability or debt existed

or the amount had become legally recoverable.

Interpreting the word ‘security’ as used in the underlying
agreement between the parties, the Supreme Court held
that it referred to the cheques issued to repay instalments
of the loan the moment that the loan was due. Once the
loan was disbursed and the instalments fell due as per
the agreement, the dishonoured cheques gave rise to

criminal liability under Section 138 of the act

The Cheque given as a security considered under the

definition of Negotiable Instruments Act?
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I answer it as Yes, but it depend upon evidence produce
by complainant at time of trial. Assoo Hajee vs. K.1.

Abdul Latheef 2005 Cr. L. J. 640 (Ker)

On the issue that the cheque has been issued by the
guarantor also, the Supreme Court rejected as the issue
of having any relevance for section 138. In fact, it laid
down simply the rule that when a cheque has been
issued by whomsoever for discharge of whatsoever
liability, and such a cheque is dishonoured for prescribed

reasons, section 138 is attracted.

The sum of this provisions can thus be observed in the
words of the Supreme Court as follows: The language of
the statute depicts the intent of the law-makers to the
effect that wherever there is a default on the part of one
in favour of another and in the event a cheque is issued
in discharge of any debt or other lability there cannot be
any restriction or embargo in the matter of application of

the provisions of section 138 of the Act.

The Magistrate or judge has to bifurcate and decide the
offence with the facts as per Indian Evidence Act 1872, in
terms and accordance of facts “PROVED”, “DISPROVED”
or “NOT PROVED, As my Predecessor Presiding Officer
has taken all the evidence, and Further Statement of
Accused with written arguments of Both parties
Advocates who have requested for decision, hence, I have
to weigh the Evidence in accordance with Evidence Act

pertaining to admissibility and relevancy
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Perusing Evidence Act Sections:

15. facts bearing on question whether act was
accidental or intentional:- When there is a question
whether an act was accidental or intentional, '[for done
with a particular knowledge or intention,] the fact that
such act formed part of a series of similar occurrences,
in each of which the person doing the act was

concerned, is relevant.

16. Existence of course of business when relevant.
When there is a question whether a particular act was
done, the existence of any course of business,
according to which it naturally would have been done, is

a relevant fact.

18. Admission by party to proceeding or his agent:-
Statements made by a party to the proceeding, or by an
agent to any such party, whom the court regards, under
the circumstances of the case,as expressly or impliedly

authorized by him to make them, are admissions.

By suitor in representative character: Statements made
by parties to suits suing or sued in a representative
character, are not admissions, unless they were made

while the party making them held that character

Statements made by: -

(1) By party interested in subject-matter. Persons who

have any proprietary or pecuniary interest in the subject-
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matter of the proceeding, and who make the statement in

their character of persons so interested, or

(2) By person from whom interest derived persons from
whom the parties to the suit have derived their interest
in the subject matter of the suit, are admissions, if

thay are made during the continuance of the interest of

the persons making the statements.

21. Proof of admissions against persons making them,
and by or on their behalf: Admission are relevant and
may be proved as against the person who makes them or
his representative in interest; but they can not be proved
by or on behalf of the person who makes them or by his

representative in interest, except in the following cases:

(1) An admission may be proved by or on behalf of the
person making it, when it is of such a nature that, if
the person making it were dead, it would be

relevant as between third person under section 32.

(2) An admission may be proved by or on behalf of the
person making it, when it consists of a statement of
the existence of any state of mind or body, relevant
or in issue, made at our about the time when such
state of mind or body existed, and is accompanied

by conduct rendering its falsehood improbable.

(3) An admission may be proved by or on behalf of the
person making it, if it is relevant otherwise than as

an admission.
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(29) ay3i, k070 (3) slgy (AA.RAl.) vo, Pl @Aty 2
Hlgol ofl YSIEIHI ollHER YMAHSIE ¢RI &Add & §, €
adNefldcid gorgdioe As2 Aol SEHH — 13¢ 860 Y
2JAA AU SIULAWI EdI § YUIGER] § doll 191 U2 ¢y
SClaf VioHlol §dlof /® B ol d Vigfdlslg] Visol Sl
ofiof ARMIotl 2R 2/ &. ¥ AHA YA YAl 241 d]
AR datofl AR 2% &Jdd Yrdlg visa s3] Asdl oiefl.
ASUR AR As ARMall viidioll &ldig 2ial dal daell uel
gldio] ARIUI sojd AW IR ¢l aoNNAcid oz oz ised]
SAH:—3C 85010 AgjHlol SRAUIE] aBrIHI Salg W B.
eldall 3AHi sRAIERA Js, dls Jed AAH, sIRAEA e,
ulRed RA1El a2l oy ¥33] £2d1d% 285 GUR Y S B. il
g2d19o1ef]l AilAdd Ui & 5 AR AHNd Vs sRAIEA
AHUUR  ofsHi  wHl sAdd  &dl. g€ As  “Funds
Insufficient” ofl SIRRIAR Ud $2d &dl. AS Ud s3l Glle
SARAERA  sRIEIHI  oisS] sA AHAHJUEIAT AR
siuEARq aillet HIsAd &dl. dH odi ARVIA ol Hel
GIIE SIUEIHI aiSS] S AHU2AIN| EADJUl0l Asofl 284 YsAd
oiefl. 385 well A uwl YRR B 5 ARNIA sl
Bdedurd sdlofl Ydl ds 2udidi 2419d &dl dd ©di
AR & dfloll asldgl]l GdeduiRi Hi2 6192 8 o &dl.
aell AR dsefl shai€lel Baeduldel 6Ss o Sdlall
&sH &Ad. el s3Il yoiioll a@l doll &Ri Y SAJd
g2d1Q%lall AR dsell SIS [QAY sAAT AH1Ad o],
SARAIENofl Yaiiofl vilE] & Al & dg eiladl Sl Yid]
uel 385 GUR A1dd ol AR &Rl Uldlell GiUIYHI SIS
AIMs & €2aid® YAl vl 2y sAMi AAdd o,
dl AdNRRAGE gogdogd Ahseofl sEH—U< d¥l 3¢
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¥, As GUrdll el al As AHIRIofl eslsa IsRUIAHI
19 A doll ISR SAIHI of A1, YR SIRIET AG HIdl &
% As SIY SRIEAR £ AYUI YYIGER] YSUUl HI2 AHUUIH]
AH1dd &dl. &ldall ZuH1 AR A AIldda sa1 A2 slef
Y141 2% s2d oldl 5 s3IEl uiA s Aell 284 olis] aleldl,
As Aol RISYRE HIZ AudIHi AH1dd &dl, AS AH A &d]
AHYY| $3AIE1RA Jsall E1UAPI s52d &dl. dell sRuIElol U
SIRUEAR VajHlol YA W@ 8. sRAIEIRA Vs, ds Fed A,
siRIEAwA|  oflled  dl ulRed edidxl Y s3a ¢
AdNRRE Jogdozd Aseoll sAH—3¢ 859Nl Ygilo]]
%33 dHId ) AIlKd s2d 8. Al sl Asdl 4
ANl slREAR Id 6SSER & Jal ARNRA scH-138
H¥Glall Yol SA &ldlIgf AIfAAd LR B. H1ef] STRUIE] AR
uIefl Asofl 284 UYAUI SIRIEAUR &SSER &ldlgf A&l AR
&RI ANRRAGE gogdoe Ase, SEH—A3< 8500l Iof]
AHRRRIE  &ldig] [(aifdale Ad Alda i &, qgl
Hal oioRk— ol [l “&SRAHI" A B vd AR
"tf] ANRIFBoId gogdoe As2"ofl SAH—13¢ Yol ol
AHodd dsARdlol &AYUIHI AHIA B. Al ZAHI Slojoll il
gslsdoll eIyl UHlell SREI dx ls siéatl gsHell sl
Uil 50l AAH3] 2RI dS of AU AS AHoR 2IRAGIAH 5
a3 o AAIdd B ol AHoAH 2RI SH1HI SIRIEI] F2Ig1eS
H¥G ARl A% 2191 Aidindl ¥33] of &ldIl, 241 54 243
AR [Q3e8 Yal oioR * Ucd ol Yyoioll AU gsH

SUIH] A1 B.
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