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IN THE COURT OF CHIEF JUDICIAL MAGISTRATE, DAHOD
Order Below Ex-1

DAHOD TOWN B DIVI Police Station II CR No-11821053251122/2025,
M.V.Act-185 & Prohi Act-66(1)(b) Accused Name-BHARATBHAI
HIRABHAI BHURIYA

This Order has been passed in Two parts wherein Part A will denote regarding
Sec 185 and In part B, I will delibrate regarding New Prohi Act sec

Part A- DELIBRATION ON SEC 185

1. This litigation is filed u/s 185 of MVAct. Ld App is heard vehmently in this regard. The core
Question for determination for this Court is whether this Court can take cognizance in such offence?
Whehter this offense is Non- Congnizable? Answer lies negative by discussion as follows:

2. S 510 of IPC 1860 postulates that the person who do misconduct in public place in drunken
state in intoxication shall be punished simple imp of 24 hours. This Offense was also Non-
cognizable.

3. Now we shall jump to S 185 which envisaged that the offense by driving vehicle by drunken
person. The Offences under M.V Act 184 & 185 are non —cognizable offences, Hence police cannot
file chargsheet without permission of the Court as per bar of section 155(2) of Cr.P.C. If
cognizance taken by the learned Magistrate of offences punishable under_Sec. 184 and 185 of the
Code on a charge sheet submitted by the police officer after an investigation in violation
of Sec. 155(2) of the Code is illegal. The said charge sheet cannot also be deemed to be a complaint
as defined under Sec.2(d) of the Code._Cognizance taken being illegal is liable to be quashed. I
relied upon following authorities which are shared with Ld App but no contrary legal view has been
reported to this Court.

JUDGMENT'S

- Rani Shashank Doshi v. State of Maharashtra (2014) 1 BOMCR(CRI) 339
It has been held that....

Motor tfehicles Act (59 of 1988) S. 185 as amended by Amendment Act (54 of 1994) -
Drunken driving -Offence under S. 185 — Is not cognizable — Merely because power to
arrest wit hout warrant is conferred in police officer in uniform it would not mean that
the offence is cognizable.

Merely because the power to arrest without warrant is conferred in a
police officer in uniform, it does not mean that the offence is
cognizable. Even if a person is to be subjected to the tests breath
analysis, the police officer must have a reasonable cause to suspect
him of having committed an offence punishable under Section 185.
Therefore, if there is a reasonable cause to suspect a person having
committed an offence punishable under Section 185, that he can be
subjected to a Breath Test and by calling upon him or requiring him
to subject himself to such test, is not necessarily arrest. He could be
arrested provided a Breath Test carried out on him indicating
presence of alcohol in his blood. He cannot be arrested if he is at a
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hospital as an indoor patient. If the person concerned refuses to
provide a specimen of breath for a Breath Test or fails to do so and a
police officer has a reasonable cause to suspect him of having
alcohol in his blood that he may arrest that person except while that
person is in hospital as a indoor patient. Even after his arrest he shall
while at police station be given an opportunity to provide a specimen
of breath for a Breath Test. Therefore, with all this it is not as iIf the
offence can be said to be cognizable. Additionally also because of
the extent of punishment, namely, imprisonment for less than two
years that a conclusion can safely be reached that an offence
punishable under Section 185 of the Mtf Act is not cognizable.
(Paras24,45)

- Sandeep Indravadan Sagar v. State of Maharashtra 2013 CRI. L. J. 1147
Criminal P.C 5.154, S.157— @page-CriLJ1148F.l.R. - Receipt and recording of - Is
not a condit ion precedent for invest igat ion int o a cognizable offence. The
investigation of, or into a cognizable offence must be preceded by registration of
the First Information Report, is not a sound proposition of law. It is true that
ordinarily, it would only be on the basis of the First Information Report that the
police machinery would be made aware of the offence and, therefore, ordinarily
there would be a First Information Report recorded in accordance with the
provisions of Section 154 of the Code, before the investigation into a cognizable
offence or case commences. However, to suggest that the power to investigate
flows from the registration of the First Information Report would be totally
incorrect. The receipt and recording of First Information Report is not a condition
precedent for investigation into a cognizable offence. It is clear from the provisions
of Section 157 of the Code, which speaks of the procedure for investigation, that
the investigation can commence, if the officer in charge of a police station has
reason to suspect the commission of a cognizable offence; and this reason can be
formed from the information received or otherwise. The provision for giving
information, therefore, is not to provide the police with the power of investigation,
but to enable an unembellished version of the incident to be given at the earliest (

opportunity, so that the prosecution case at the trial may be tested.Pr 10)
Criminal P.C. (2 of 1974) , 5.2(c)— Motor tfehicles Act (59 of 1988) ,
S.202, S.185 Driving by
drunken person - Offence of - Is non-cognizable - Limit ed power t o arrest such person wit
hout warrant given t o police officer in uniform did not make offence under S. 185 cognizable

offence . Criminal M. C. NO. 702 of 2011, D/- 30-3-2011 (Kerala H.C.),
Followed.(Para20) (Para 20) Criminal

P.C. (2 of 1974) , S.155(2)— Motor tfehicles Act (59 of 1988) , 5.185—
Driving by drunken person - Offence of - Invest igat ion of offence
punishable under S. 185 as provided in Mot or tfehicles Act (1988) would
prevail over provisions of Criminal P. C. which prohibit invest igat ion int o
non-cognizable offence wit hout order of Magist rat e - Subject ing such
person t o Breat h analysis t est and t hus collect ing evidence wit hout
order of Magist rat e, permissible. Indeed the holding of Breath analysis
Test and Laboratory Test, is a process of collection of evidence. It has to
be accepted that it is a part of investigation. However, the contention that
'if the offence is held to be non-cognizable then, investigation into it
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cannot be carried out without an order from the Magistrate, in view of the
bar created by sub-section (2) of Section 155 of the Criminal Procedure
Code’, is not acceptable. It has already been noticed that the procedure
with respect to investigation of offences, as laid down in the Criminal
Procedure Code, is applicable to the offences punishable even under a
special law (like the Motor tfehicles Act) but, subject to any special
procedure prescribed there under (or any other law for the time being in
force) for the investigation or trial of such offences. A reading of Sections 4
and 5 of the Code, leaves no manner of doubt that where a different
procedure than one prescribed in the Code, is laid down for the
investigation, inquiry or trial of any offences under any law other than the
Penal Code, such special procedure shall prevail over the provisions in the
Code, with respect to the investigation of offences. Thus, the provisions in
the M. tf. Act regarding the investigation of the offences punishable under
Section 185 of the M. tf. Act, will prevail over the provisions in the Code,
which prohibit investigation into a non-cognizable offence without an order
of a Magistrate. There is, therefore, no illegality committed by the police in
subjecting the persons apprehended on the allegation of having
committed the offence punishable under Section 185 of the M. tf. Act to
Breath analysis Test, and in having collected 'evidence' of the offences.

Keshav Lal Thakur V/s. State of Bihar (1996 (11) SCC 557).

The offence under Section 31 of the the Representation of the
People Act, 1950 is non- cognizable and therefore the police could not
have registered a case for such an offence under Section 154 Criminal
Procedure Code. Of course, the police is entitled to investigate into a
non- cognizable offence pursuant to an order of a competent Magistrate
under Section 155(2) Criminal Procedure Code but, admittedly, no such
order was passed in the instant case. That necessarily means, that
neither the police could investigate into the offence in question nor
submit a report on which the question of taking cognizance could have
arisen. While on this point, it may be mentioned that in view of the
Explanation to Section 2(d) Criminal Procedure Code, which defines
‘complaint’, the police is entitled to submit, after investigation, a report
relating to a non-cognizable offence in which case such a report is to
be treated as a '‘complaint' of the police officer concerned, but that
explanation will not be available to theprosecution here as that relates
to a case where the police initiates investigation into a cognizable
offence unlike the present one but ultimately finds that only a non-
cognizable offence has been made out.

Delhi High Court in Narain Singh V/s. The State (1986 (1) Crimes 535 at page 537)

Hon’ble Delhi High Court held that, an offence under any law other
than the Indian Penal Code would be non-cognizable in character if
it is punishable with imprisonment for less than three years or with
fine only. Offences under Secs.184 and 185 of the Act must come
under the third category of cases mentioned in Part Il of the First
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Schedule of the Code, i.e. punishable with imprisonment for less
than three years and hence non-cognizable and bailable in
character.

- Mehaboob Koya Moideen Versus State, 2011 (2) KerLJ 574

Whether the Magistrate could take cognizance of  offences
punishable under Secs.184 and 185 of the Act on a police report
following an investigation conducted in violation of Sec. 155(2) of the
Code- Sub-sec.(l) of Sec.155 of the Code deals with information
regarding commission of a non- cognizable offence given to an of- ficer-
in-charge of a police station. Sub-sec. (2) says that no police officer shall
investigate a non-cognizable case without the order of a Magistrate
having power to try or commit for trial such case. An investigation
conducted in violation of the said provision stamps such investigation
with illegality ? (Para 11.) The above discussion leads me to the conclusion
that cognizance taken by the learned Magistrate of offences punishable under Secs. 184 and
185 of the Code on_a charge sheet submitted by the police officer after an_investigation_in
violation of Sec. 155(2) of the Code is illegal and for reasons I have stated, the said charge
sheet _cannot _also be deemed to be a complaint as defined under Sec.2(d) of the Code.

Cognizance taken being illegal is liable to be quashed.

CM

Rishbud and Anr. V/s. State of Delhi (AIR 1955 SC 196) and Kunhumuhammed
V/s. State of Kerala (1981 KL T 50) : (1981 Cri LJ 356 (Ker)).

In the present case, the police officer notwithstanding that offences under
Secs. 184 and 185 of the Act are non-cognizable in character has
proceeded to register a case as Iif the said offences are cognizable in
character. Recording of first information relating to a cognizable offence is
regulated by Sec.154 of the Code. The expression 'First Information
Report' must be understood to mean an information recorded under
Sec.154 of the Code and the condition which is a sine qua non for
recording First Information is that the information received must relate to
the commission of a cognizable offence. In the present case the report of
the police officer only disclosed anon-cognizable offence and hence a First
Information Report could not have been registered under Sec.154 of the
Code. Instead, after recording substance of the non-cognizable offence in
the book maintained in the police station for the purpose, the police officer
should have submitted a report to the Magistrate having power to try the
case and obtained an order for investigation of the case. On receiving such
order, such police officer could by virtue of sub-sec.(3) of Sec.155 of the
Code exercise the same powers in respect of investigation (except the
power to arrest without warrant) as an officer-in-charge of a police station
may exercise in a cognizable case. Thereon he could register a First
Information Report under Sec.154 of the Code and investigate the case as
in a case involving cognizable offence and submit a final report under Sec.
173(2) of the Code in respect of the non- cognizable offences. Thus, the
police officer in this case could have registered a First Information Report
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4.

and investigated the case relating to the offences punishable under Secs.
184 and/or 185 of the Act only with the order of a Magistrate having
power to try the case. Since no such order is obtained, registering of the First

Information

Report, conducting the investigation, filing of charge- sheet and taking cognizance by the
learned Magistrate (of offences under Secs. 184 and 185 of the Act) are illegal.

1. Due to aforesaid discussion, I am not suppose to take cognizance in chargesheet in Non-

Cognizable Offence of Sec 185 of MV Act.

PART B DELIBRATION OF SEC 66b & 85

2L 517 258 il a3, Ul Al Adiadidl ol 8. 2l san ¢y «Adl yaRdl {12 yoor .

SEC 85 (1) Whoever, in any street, thourgh fare, public place, in any place to
which the public have or are prermitted to have access, is drunk and creates
nucence, takes up a quarrel with any perosn, uses foul or abusive language,
indulges in fight with others, misbehaves with any women or behaves obscenely
shall on conviction, be punished with imprisionment for a term which may extend
to 3 years but which shall not be less than one year with fine.

5.

6.

7.
8.

212l G5 sau 1l U Yo1ssd el Ulg Al uRl eIz A Y0 539 el 9. ¥ Aol s3I HL S5 £13 YA 28l
Aciadl Aot <l Al . el sem ¢d WS A1% 3 53] wsid deel yrudl el 2L SR AWHEIR YU slé e

MINUKUMARI Vis. STATE OF BIHAR' - aodieui &udd Reid Hoor s s ddl A%

21 AR Aoflge WA g Al 8 © d A ool spdd 9. 11. When a report forwarded by the
police to the Magistrate under Section 173(2)(i) is placed before him several
situations arise : The report may conclude that an offence appears to have been
committed by a particular person or persons and in such a case, the Magistrate
may either (1) accept the report and take cognizance of the offence and issue
process, or (2) may disagree with report and drop the proceeding, =2l
Tloflant A2 Aal saH ¢4 Ydl UYL A 1% U Sa- 54 5L 20 B,

& 6lLSL e Al Hebldl saH § sofl UL vise Al Adl © FHL AL s1o-1Reid otrladil sam g2 5L 20Ad 9. el
A sam ydl J2aef Aotel usdl ysaig Al 9. il qmA AAl sam ssoll Yadl s3d 8. A2 dl Yoor %l AL i
sio-lotd i dl A so-loin 518 Rl sad Auu(R) i oue A dlf dsS asi Adl.

ogld Uidloflain e Al s 55 (2)oll siodlflord 3 it sio-{ldora
o136 (dpox3tct) uilofla M52 vt Al sam §5(2)oll 212U6 2019 L YURL 22UG 81 Ylal Aoiot L 9Ll

sioldotd edl. ¥ 1A Yoo .,

S.66 Penalty for illegal cultivation and collection of hemp and other matter

[(1)] Whoever in contravention of the provisions of this Act, or of any rule regulation or order made, or of any
licence, permit, pass or authorization issued, thereunder— 2 [ * * * * * *]

9.

(b) consumes, uses,poessesses-or-transports (strike through Words

amended after 2016 amendment w.e.f 19/12/2016) any intoxicant 3 [(other than

opium,)] or hemp, (c) taps or permits to be tapped any toddy producing tree, (d) draws or permits to be drawn
toddy from any tree, 4 [(e) enters the territory of the State in an intoxicated condition or under the influence of
an intoxicant (other than opium ) or hemp, after having consumed such intoxicant or hemp at any place outside

the State,] shall, on conviction, be punished,— (i) for a first offence, with imprisonment for a term
which may extend to six months and with fine which may extend to one

thousand rupees; s [ **** * (i) for a second offence, with imprisonment for a term which may extend to
two years and with fine which may extend to two thousand rupees; 6 [ * * * * *] (iii) for a third or subsequent
offences, with imprisonment for a term which may extend to two years and with fine which may extend to two

1

2006(2) CRIME SC 130

CM



6 CC.NO.5805/2025

thousand rupees; 7 [ * * * * *] 8 [ (2) Subject to the provisions of sub-section (3), where in any trial of an offence
under clause (b) of sub-section (1) for the consumption of an intoxicant 9 [or in any trial of an offence under
clause (e) of sub-section (1) for entry in the territory of the State after consumption of an intoxicant or hemp at
any place outside the State], it is alleged that the accused person consumed liquor, and it is proved that the
concentration of alcohol in the blood of the accused person is 10[ not less than 0.05 per cent. weight in
volume], then the burden of proving that 1 [ the liquor consumed was a medicinal preparation consumed in
quantity not in excess of normal dose as defined in section 24-1A or that the liquor consumed was a toilet
preparation] or an antiseptic preparation or solution, or a flavouring extract essence or syrup, containing
alcohol, the consumption of which is not in contravention of the Act or any rules, regulations or orders made
thereunder, shall be upon the accused person, and the Court shall in the absence of such proof presume the
contrary. (3) The provisions of sub-section (2) shall not apply to the consumption of any liquor— (a) by in-door
patients during the period they are being treated in any hospital, convalescent home, nursing home, or
dispensary, maintained or supported by Government or a local authority, or by charity, or (b) by such other

persons, in such other institutions, or in such circumstances as may be prescribed.]
Al Bsd wRudd squ |l ed Possession  dal Transports aee g2 531 Adl san
§ s GRRAHL 21AA 8. 212l 8 2L AL 55l 813, YLl Ueioil 2] AAA 9. FHL UAH Quid, il el HI2
16 AAdl A1 209§ AL YARL Al asRalHl 20de Al 212A% § HIA <l o HedH AL Y.
10. agil AR 3 slPold © 3 34 d Al dl gl s aq¢ o didlofladt se yorot
HalL 69 % ~{l2 Yaor 9.
S. 118 Procedure of Code of Criminal Procedure relating to Cognizable Offences to apply In absence
of any provision to the contrary in this Act the Provisions of the Code of Criminal Procedure, 1898 with
respect to Cognizable Offenses shall apply to the Offences under This Act.
11. 1] saM 1a¢ | % 2oRld idlollad 252 Al Ol Udi sdl d L sio-ldoie il
A4 d yorot SlHlaa willer si3 l gotasuil yoor FIR sivia adl edl. & A 204§ L vid 3l Heel
A v ed.
12 3. 2eRld HiEled 252 1e¥e Hi A AR 20 5 UL 2AE YHUIRL The Gujarat

Prohibition (Amendment) Act, 2017 (Act 9 of 2017) YOGl AL $EH 11¢ W LML
2194 69, % {12 Yool 9.

Deletion of Sec 118 of Bom XXV-21- In principal Act Sec. 118

shall be deleted.

13. 1] 6 2L SIUSIHL VL $AH 19¢ o Rl A WAl A s siodlBoie el .
21 qufl AU AU Uilorairt Ase ¥ (099 Al YRl ARA) 2152 sl3oid © 3 34 d sleid Ul
d SILENT €. il a1 018 21 5148l L 544 195 U8 2099 L 5148l L JARL 564 ¢ ol 8
sl Al s1eL Al 933U AL 2L 48R SRl ldl duil A Uiloflat 2se siusl HL YRl 530
A4 Al Ao ed Al el Al aaRd edl ddl d A a4 d weie Sl Wil sis 193l 2yl
9l3Y@ 2 AR Ul L iy ddll SRUEL Slale, AR 9.

14,

15. %, A%RAAR -l ¥ SRULL Sld UL 54U 11¢ & 5l 8 SISl dMM saHl slo-lded 8 -
slaldl d Alau 1Al Al allsyd 2 qoror vidu9 d {12 Yool §.

Offence Cognizable or Non Bailable or/BY what Court
Cognizable non Triable
bailable
If punishment with Cognizable Non- Court of Session
Death, Bailable
Imprsonment for
Life, Or Imp more
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than 7 years

If punishable with Cognizable Non- Magistrate of
Imprisionment for Cognizable |[First Class

3 years and
Upwards but not
more than 7 years

If Punishment Non-Cognizable |Bailable Any Magistrate
with
Imprisonment
for less than 3
years or with
fine Only

16. 202l Guisd UAH Auid - sdidlollad g2 Al san s5(6fl) il -l €l dl

Hecdd A+l oot A HoL 69 A L dan 6flon d-udl 2 ad Al giaiel 4 Non-
Cognizable - -l felui 2ud @ ddfl 4 9rik e sad 1wy Alu I Yoo, -l
wHlaA dlell A gl dl A2 ¢l Al sTue 3 18802 ol Asu- A usi Adl.

17.  2id ag AAl 4l s34 s5d AHeR Y5l xxi2 Keshav Lal Thakur

V/s. State of Bihar® -l aal st did ye.....
. The offence under Section 31 of the the Representation of the People Act, 1950 is
non-cognizable and therefore the_police could not have registered a case for such
an offence under Section 154 Criminal Procedure Code. Of course, the police is
entitled to investigate into a non- cognizable offence pursuant to an order of a
competent Magistrate under Section 155(2) Criminal Procedure Code but,
admittedly, no such order was passed in the instant case. That necessarily means,
that neither the police could investigate into the offence in question nor submit a report
on which the question of taking cognizance could have arisen. While on this point, it may
be mentioned that in view of the Explanation to Section 2(d) Criminal Procedure Code,
which defines 'complaint’, the police is entitled to submit, after investigation, a report
relating to a non-cognizable offence in which case such a report is to be treated as a
‘complaint' of the police officer concerned, but that explanation will not be available to the
prosecution here as that relates to a case where the police initiates investigation into a
cognizable offence unlike the present one but ultimately finds that only a non-cognizable

offence has been made out.

18. 212l 84 The Gujarat Prohibition (Amendment) Act, 2017 (Act 9 of
2017) Lyl oie sau s5(a)oll ol uiloflad 2se L san siodloflotd 8 A Sl d Horol
de Azt 4 asty gl

------------------------------------------------------------------------------------

I Bt vt 12 ofl +{l AY5d w2l
19. As discussed in Part A offence of Sec 185 MV Act is Non Cognizable.
As discussed in Part B, THis court is not in position to draw charge of Sec
85 of Prohi Act against accused and accordingly dropped the charge against

2 1996 (11) SCC 557
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accused. Further, The offence of Sec 66b is Non-Cognizable agaisnt as
discussed in Part B of this Order. Hence, In total, this Court can not take
cognizance of this chagesheet of Sec 66B of Prohi act and 185 of MV ACt
because both this section are Non-Cognizable and barred by Sec 155(2) of
CR PC. Hence finally we can say that as per Sec 190, this Court is not in
position to take cognizance of this Case. Accordingly following order is
passed.

Final Order

(@) The Cognizance of this criminal case is not taken as per Sec 210 BNSS ( Old
190 of CRPC) . The Proceeding against the accused person MV Act S 185 & u/s 66b
of Guj Prohi Act 2015 (amendment) (if any) is hereby dropped with liberty to
prosecution to take such steps as he deems fit in accordance with law. If any
muddamal recovered shall be disposed in accordance with law of Criminal Manual.
Vehicle be released to RC book owner. Non Valuable (if any) Muddamal be
destroyed.

Pronounced in Opon Court today
CIM Court, DAHOD W R Malik

Dt : 13/12/2025 CJM, DAHOD, GJ01144
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