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NFB, TFZLB Z#v!!vZ_!*

GM\W6L TFZLB Z#v!!vZ_!*

O[\;, TFZLB !(v!!vZ_Z5

;DIUF/M JQF"PPPPDF;PPPPP lNJ;PPP

D[P RLO HI]0LXLI, D[HL:8=[8 ;FC[AGL SM8"4 D]P VDNFJFN XC[ZP 

OMHNFZL S[; G\AZ *Z&($ q Z_!*

VF\S !Z

OZLIFNL ov zL ;ZSFZ
sD]/ OZLIFNLv DMTL,F, CZBR\N DC[TFf 

lJ ~ wW

VFZM5LVM ov s!f EUTl;\C KUGl;\C N[J, sXLBf4 sV[A[8f
sS[;GL RF,] SFI"JFCL NZdIFG VJ;FG 5FD[, K[Pf
ZC[P &$(4 wJFZLSF5]ZL D[.G4 ;]NFDFGUZ4
.gNMZ4 DwI5|N[XP 
CF, ZC[P Vl`JGEF. 5M,L;JF/FGF DSFGDF\4
H[PH[P5FS" ;M;FP4 VFlNtIGUZ OF8S 5F;[4
V[;PVFZP5LPU'5v_* ;FD[4 G0LIFN4 lHPB[0FP

sZf CQF"NEF. pO"[ ,F,FEF. DG]EF. ;MGL4 pPJPVFP5$4
ZC[P DPG\P!5*(4 B0FITF5M/4 XFSDFS"[8 5F;[4
G0LIFNP 

V[ 0 JM S[ 8 ; o OZLIFN 51F[ lJP V[P5LP5LPzL V[DP V[;P ;\[NZ
VFZM5L G\PZ 51F[ lJPJPzL v JLP VFZP R{FCF6
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U]GM ov .P5LPSMP   S,D         #(_4 $!!4 !!$      D]HAP  

cc  H   H   D[   g8  cc

s!f ;NZC]\  SFDGF  VFZM5LVM  lJ~wW  .P5LPSM0GL  S,D   #(_4  $!!4  !!$

D]HAGF U]GFG]\ TCMDT K[P

sZf OZLIFN51FGF  S[;GL  8\]SDF\ CSLST  V[JL  K[  S[4  VFZM5LVM  5{SL  DZ6HGFZ

VFZM5L G\P! EUTl;\C KUGl;\C N[J, TYF SFINFGF ;\WQF"DF\ VFJ[, lSXMZ AgG[ l5TFv5]+

YTF CMI AgG[ H6F TFP!(q_)qZ_!* GF ;JFZGF 5M6F VULIFZYL AFZ JFuIF NZdIFG

OZLIFNL ZC[ K[ T[ R{TgIGUZ ;M;FI8L BFT[ VFJ[,F VG[ A]DM 5F0[, S[ TF/F S]\RL AGFJJL

CMI TM4 H[YL OZLIFNLGF +LHF DF/GM NZJFHM A\W Y. UI[, CMI VG[ B],TM G CMI H[YL

OZLIFNLV[ T[DGF DPG\PZqAL4 R{TgIGUZ ;MF;I8L BFT[ AgG[G[ NZJFHM BMJ,F AM,FJ[,

VG[ OZLIFNL U|Fpg0 O,MZ BFT[ UI[, T[ NZdIFG DZ6HGFZ VFZM5L G\P! TYF SFINFGF ;\WQF"

DF\  VFJ[, lSXMZ AgG[ H6F OZLIFNLGF DSFGGF U|Fpg0 O,MZYL ALHF DF/[ VFJ[, DF:8Z

~DDF\  5|J[X  SZL  DF:8Z  ~DDF\  VFJ[,  ,FS0FGF  NZJFHFG]\  ,MS  TM0L  V,U  V,U

WF8GF ;MGFGF !_& TM,F NFULGF H[GL S], lS\DT ~FP$4**4___qv U6FI T[ TYF ZMS0

ZSD  ~FP$54___qv  D/L  S],  ~FP54ZZ4___qv  GL  DtTFGL  RMZL  SZL  ,.  H.  H[DF\

YL ;MGFG]\ V[S D\U,;}+4 ;MGFGL R[.G4 ;MGFGL A\U0L G\Uv$ TYF ;MGFGF 5F8,F G\UvZ

VFZM5L  G\PZ  G[  J[R[,  H[  NFULGF  VFZM5LV[  AL,  JUZ  BZLNL  ,.  T[  NFULGFG[  VMUF/L

GFBL ;MGFGL Z6L G\Uv_! JHG )(PZ__ DLPU|FDGL AGFJL ,. V[SALHFGL DNNUFZLDF\

U]GM SZ[,M4 T[ D]HA OZLIFNLV[  OZLIFN ,BFJTF\ XFCLAFU 5M[P:8[P OPU]PZPG\PZ5)qZ_!*  YL

OZLIFN ZHL:8Z[ ,.4 T5F; SZL4 T5F;GF V\T[  VFZM5LVM lJ~wW 5]ZFJM H6FTF\ VFZM5LVMG[

V8S SZL4 VFZM5LVM  ;FD[  .P5LPSM0GL  S,D #(_4 $!!4 !!$ D]HAGF  U]GF   AFAT

RFH"XL8 SZ[, K[P

;NZ SFDGL RF,] SFI"JFCL NZdIFG VF SFDGF VFZM5L G\P! EUTl;\C KUGl;\C N[J,
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GFVM TFPZ)q_&qZ_Z$ GF ZMH VJ;FG 5FD[,F  CMI VG[  T[VMGM  DZ6GM NFB,M ;NZ

SFD[ ZH] YI[, CMI VFZM5L G\P! ;FD[GM S[; V[A[8 SZJFDF\ VFJ[,M K[P 

s#f VFZM5L  G\PZ  GFVM  SM8"DF\  CFHZ  YTF\4  VFZM5LG[  S|LP5|MPSMPS,D Z_* D]HA

RFH"XL8 TYF 5M,L; T5F;GF SFU/MGL GS,M VF5JFDF\ VFJ[,L K[ VG[ T[ D/L UIFGL BF+L

SZJFDF\  VFJ[, K[P  VFZM5L G\PZ ;FD[GF U]GFGF VF\Sv_& GF TCMDTGFDFGL CSLST JF\RL4

;\E/FJL VFZM5LG]\  5|FYDLS lGJ[NG VF\Sv _* YL ,[TF\  VFZM5LV[  VF1F[5JF/F U]GF[  SZ[,

CMJFGM .gSFZ SZ[, K[ VG[ S[; VFU/ R,FJJF DF\U6L SZ[,L K[P   

s$f  OZLIFN51F[ 5MTFGM S[; 5]ZJFZ SZJF DF8[  GLR[ D]HAGF DF{lBS VG[ N:TFJ[HL

5]ZFJFVM ZH] SZ[,F K[P 

S|D D{FlBS 5]ZFJM VF\S

! OZLIFNL DMTL,F, CZBR\NHL DC[TFGL H]AFGL _)

S|D  N:TFJ[HL 5]ZFJM VF\S

! OZLIFN !_

Z S,MhL\U 5]Z;L; !!

s5f  VFZM5L ;FD[ lJX[QF lGJ[NG GM\WJF,FIS 5]ZFJM Z[S0" 5Z VFJ[, G CMJFYL4

OMHNFZL SFI"ZLTL ;\CLTFGL S,Dv#!# VgJI[ lJX[QF lGJ[NG GM\WJFDF\ VFJ[, GYLP

s&f tIFZAFN4 OlZIFN51F[ lJPV[P5LP5LPzLGL TYF VFZM5L G\PZ TZO[ lJPJSL,zLGL

N,L,M ;F\E/LP  

s*f S[;GL  CSLSTM  4  OZLIFN51FGM  5]ZFJM  VG[  N,L,M  wIFG[  ,[TF\  S[;GF    VFBZL  

lG6"I DF8[ GLR[ D]HAGF D]N'FVM p5l:YT YIF\ K[P 
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cc  D]  N'F  cc

!f X]   OZLIFN51F   :5Q8   VG[  lGoX\S   ZLT[   5]ZJFZ  SZ[  K[  S[4

VFZM5LVM 5{SL DZ6HGFZ VFZM5L G\P! EUTl;\C KUGl;\C N[J, TYF

SFINFGF ;\WQF"DF\ VFJ[, lSXMZ AgG[ l5TFv5]+ YTF CMI AgG[ H6F

TFP!(q_)qZ_!* GF ;JFZGF 5M6F VULIFZYL AFZ JFuIF NZdIFG

OZLIFNL ZC[ K[ T[ R{TgIGUZ ;M;FI8L BFT[ VFJ[,F VG[ A]DM 5F0[,

S[ TF/F S]\RL AGFJJL CMI TM4  OZLIFNLGF +LHF DF/GM NZJFHM A\W

Y. UI[, CMI VG[ B],TM G CMI H[YL OZLIFNLV[ T[DGF DPG\PZqAL4

R{TgIGUZ  ;MF;I8L  BFT[  AgG[G[  NZJFHM  BM,JF  AM,FJ[,

VG[  OZLIFNL U|Fpg0 O,MZ BFT[  UI[, T[  NZdIFG VFZM5L G\P! TYF

SFINFGF  ;\WQF"  DF\  VFJ[,  lSXMZ  AgG[  OZLIFNLGF  DSFGGF  U|Fpg0

O,MZYL  ALHF  DF/[  VFJ[,  DF:8Z  ~DDF\  5|J[X  SZL  DF:8Z  ~DDF\

VFJ[, ,FS0FGF NZJFHFG]\ ,MS TM0L V,U V,U WF8GF ;MGFGF !_&

TM,F NFULGF H[GL S], lS\DT ~FP$4**4___qv U6FI T[ TYF ZMS0

ZSD ~FP$54___qv D/L S], ~FP54ZZ4___qv GL DtTFGL RMZL SZL

,. H. H[DF\YL ;MGFG]\ V[S D\U,;}+4 ;MGFGL R[.G4 ;MGFGL A\U0L

G\Uv$ TYF ;MGFGF 5F8,F G\UvZ VFZM5L G\PZ G[  J[R[, H[  NFULGF

VFZM5LV[  AL, JUZ BZLNL ,. T[  NFULGFG[  VMUF/L GFBL ;MGFGL

Z6L  G\Uv_!  JHG  )(PZ__  DLPU|FDGL  AGFJL  ,.  V[SALHFGL

DNNUFZLDF\  .P 5LP SMP  S,D  #(_4 $!!4 !!$  D]HAGM lX1FF5F+

U]GM SZ[, K[m

Zf X\] C]SD m
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s(f p5ZMST D]N'FVM 5ZtJ[ DFZF GL6"IM GLR[ D]HA K[P 

s!f GSFZDF\P

sZf VFBZL C]SD D]HAP

s)f p5ZMST lG6"IM  V\U[GF SFZ6M GLR[ D]HA  K[P

oo SF  Z  6M oo

D]N'F G\AZov! 

VF SFD[  p5ZMST ZH]  YI[, 5]ZFJFVMG]\  D]<IF\SG   WL .P5LPSMP S,D #(_4

$!! TYF !!$  D]HAGF U]GFGF VFJxIS TtJM wIFG[ ZFBLG[ SZJFDF\ VFJ[, K[P 

s!_f EFZTLI 5]ZFJF  WFZF  S,Dv# TYF  !&5 GF  5|A\WM  wIFG[  ,[JFDF\  VFJ[  TM

5]ZFJFGF SFINFYL 5|:T]T HFC[Z SZ[, ClSSTMGF VFWFZ[ VNF,T[ O[\;,M VF5JM HM.V[P VF SFD[

5]ZFJFG]\ D]<IF\SG EFZTLI 5]ZFJF WFZF S,Dv!_! YL !!5 GF 5|A\WM D]HA SZJFDF\ VFJ[,]\

K[P  OMHNFZL .g;FOL SFI"JFCLGM l;wWF\T K[  S[4 OZLIFN51F[  VFZM5LVM ;FD[GM S[; EFZTLI

5]ZFJF  WFZFGL  S,Dv# DF\  H6FjIF  5|DF6[  ;FALT TYF  GFv;FALTGL  jIFbIFVM  D]HA

jIFHAL   X\SFYL 5Z ZLT[ ;FALT SZJM 50[ VG[ HM OZLIFN51FGF S[;DF\ SM.56 5|SFZGL X\SF

pEL YFI TM T[GM ;LWM ,FE VFZM5LVMG[ D/[ VG[ VFZM5LVM HM T[DGM ARFJ ;FALT SZJM

CMI TM T[VMV[ T[DGM ARFJ l5|v5Mg0Zg; VMO 5|MA[AL,L8LGF l;wWF\T D]HA ;FALT SZJM

HM.V[ VG[ HM SM. S[;DF\ VFZM5LVM51F[ ARFJ ,[JFDF\ VFJ[, G CMI S[ GA/M ARFJ SZJFDF\

VFJ[, CMI TM T[YL T[GM ,FE OZLIFN51FG[ D/[ GCL VG[ jIFHAL X\SFYL 5Z OZLIFN51FGM

S[; ;FALT YFI GCL\ VG[ H[YL OZLIFN51F[ T[DGM S[; ;FALT SZJF V\U[ ;FALTLGM EFZ C\D[XF

OZLIFN51F  p5Z H ZC[  K[  T[  SIFZ[I VFZM5LVM51F  p5Z VFJTM GYLP  VF SFD[  Z[S0"  HMTF

VFZM5LVM 51F[ .P5LPSMPSP*& YL !_& D]HAGM SM. :5Q8 ARFJ VF SFDDF\ ,[JFDF\ VFJ[,
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GYL VG[ H[YL EFZTLI 5]ZFJF WFZFGL S,Dv#4 !_! YL !!5 GF 5|A\WM wIFG[ ,. ;NZ

SFDDF\ 5]ZFJM wIFG[ ,[JFDF\ VFJ[, K[P GFDNFZ U]HZFT CF.SM8" wJFZF  Jayantilal Kuberdas

Sharma vs State of Gujarat ((2007) 1 GLR 99) DF\ 9ZFJ[, K[ S[4

The Court must bear in mind the set up and the circumstances

in which the crime is committed, the quality of evidence, nature

and temperament of the witnesses, the level of understanding

and power of perception and examination of individual witness

and  probability  in  ordinary  course  of  nature  about  the  act

complained of as might have been witnessed by the witnesses.

p5ZMST l;wWF\T D]HA ZH] 5]ZFJFG]\ D]<IF\SG SZL lG6"I ,[JM HM.V[P

s!!f  OZLIFN51F[ 5MTFGF S[;GL CSLST 5]ZJFZ SZJF VF\Sv_) YL OZLIFNL DMTL,F,

CZBR\NHL DC[TF GFVMG[ ;MU\N p5Z T5F;JFDF\ VFJTF\ T[VMV[ H6FJ[, K[ S[4 AGFJ ;G[v

Z_!* GL ;F,DF\ AG[, CTMP T[VMGF ~DGM NZJFHM VM8MD[8LS ,MS Y. UI[, CMI VG[ B],TM

G CMI TFP!(q_)qZ_!* GF ZMH !_v$5 S,FS[ V[S jIlST VFJ[, VG[ TF/F S]\RLGL A]D

5F0TF\ T[VMGL 5F;[ RFH" R]SJL T[VMGF ~DGL RFJL AGFJ0FJ[,P tIFZAFN T[VMGF DSFGDF\

YL  RMZL  YI[,  H[DF\  VFXZ[  !__  TM,F  ;MGFGF  NFULGF  RMZL  YI[,F4  H[  AFATGL

T[VMV[ OZLIFN SZ[,L VG[ T[DF\GL ;CL VM/BL ATFJ[, K[P OZLIFNL4 OZLIFN CSLSTG[ ;DY"G

SZTF  G  CMJFYL  lJPV[P5LP5LPzL  wJFZF  OZL  UI[,F  ;FC[N  TZLS[  HFC[Z  SZFJL  OZLIFN

CSLST[ ;}RS 5|`GM 5}KJFDF\ VFJ[,F K[4 5Z\T] SM. DCtJGL CSLST Z[S0" p5Z ,FJL XSFI[,

GYLP  HIFZ[  VFZM5L  51F[  p,8T5F;DF\  V[  CSLST  SA],  ZFB[,  K[  S[4  T[VM  VFZM5L  G\PZ

G[ VM/BTF GYL VG[ VNF,TDF\ CFHZ VFZM5L 5F;[YL D]N'FDF, ZLSJZ YI[, tIFZ[ T[VM CFHZ

G CTFP  

s!Zf VF SFD[ OZLIFN51F NJFZF ZH] SZJFDF\ VFJ[, 5|:T}T 5]ZFJFG]\  D]<IF\SG SZTF\
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H6FI K[ S[4 OZLIFN51FGF S[; D]HA OZLIFNLGF  DSFGGF U|Fpg0 O,MZYL ALHF DF/[ VFJ[,

DF:8Z ~DDF\ VFZM5L G\P! GFV[ 5|J[X SZL DF:8Z ~DDF\ VFJ[, ,FS0FGF NZJFHFG]\ ,MS TM0L

V,U V,U WF8GF ;MGFGF !_& TM,F NFULGF H[GL S], lS\DT ~FP$4**4___qv U6FI

T[  TYF ZMS0 ZSD ~FP$54___qv D/L S], ~FP54ZZ4___qv GL DtTFGL RMZL SZL  H[DF\

YL ;MGFG]\ V[S D\U,;}+4 ;MGFGL R[.G4 ;MGFGL A\U0L G\Uv$ TYF ;MGFGF 5F8,F G\UvZ

VFZM5L  G\PZ  G[  J[R[,  H[  NFULGF  VFZM5LV[  AL,  JUZ  BZLNL  ,.  T[  NFULGFG[  VMUF/L

GFBL ;MGFGL Z6L G\Uv_! JHG )(PZ__ DLPU|FDGL AGFJL ,. V[SALHFGL DNNUFZLDF\

U]GM SZ[,FGM VF1F[5 K[4 H[ CSLST 5]ZJFZ SZJF  VF\Sv_) YL OZLIFNL DMTL,F, CZBR\NHL

DC[TFG[  ;MU\N  p5Z  T5F;JFDF\  VFJ[,F  K[4  ;NZ  ;FC[NGF  5]ZFJFYL  AGFJJF/F  :Y/[YL

T[VMGF WZDF\YL ;MGFGF NFULGF SM. .;D RMZL UI[, CMJFGL CSLST Z[S0" p5Z VFJ[, K[P

5Z\T]  ;NZ ;FC[NGF 5]ZFJFYL ;NZ SFDGF VFZM5L G\P! wJFZF OZLIFNLGF ;MGFGF NFULGFGL

RMZL SZJFDF\ VFJ[, CMI S[ VFZM5L G\PZ V[ ;NZ NFULGF 5{SL ;MGFG]\ V[S D\U,;}+4 ;MGFGL

R[.G4 ;MGFGL A\U0L G\Uv$ TYF ;MGFGF 5F8,F G\UvZ VFZM5L G\P! 5F;[YL AL, JUZ

BZLNL  ,. T[  NFULGFG[  VMUF/L  GFBL  ;MGFGL  Z6L  G\Uv_!  JHG  )(PZ__ DLPU|FDGL

AGFJ[,  CMI  T[JL  SM.  CSLST  5]ZJFZ  YTL  GYLP  p<8FG]\  OZLIFNGF  VG];\WFG[  T5F;GF

SFD[ T5F; SZGFZ VD,NFZ[ SM. .;DMG[ 5M,L;[ 5S0[, CMI S[ VgI SM. SFI"JFCL T[VMGL

CFHZLDF\ SZ[, CMI T[J]\ AG[, GYL S[ T5F; SZGFZ VD,NFZ[ OZLIFNL wJFZF VFZM5LVMGL SM.

VM/B5Z[0 SZFJ[, CMI T[J]\  56 AG[, GYLP J/L4 OZLIFNLV[  T[GF 5]ZFJFDF\  VFZM5L G\PZ

GFVMG[ T[VM VM/BTF GYL VG[ D]N'FDF, ZLSJZ YI[, tIFZ[ T[VM CFHZ G CTF T[JL CSLST

H6FJ[,L K[P VFYL  OZLIFN51FGM 5]ZFJM HMJFDF\ VFJ[ TM V[8,M A/JFG GYL S[  H[GF 5Z

VFWFZ ZFBL VFZM5LVMG[ TSXLZJFG 9ZFJL XSFIP  

s!#f  VFD  p5ZMST  ;DU|  RRF"V[  OZLIFN51F  VFZM5LVM  lJ~wWGM  5MTFGM  S[;

lGoX\S 56[ 5]ZJFZ SZJFDF\ TN'G lGQO/ UI[, CMI D]N'F G\P ! GM HJFA T[ ZLT[ GSFZDF\ 9ZFJL

D]N'F G\P Z V\U[ GLR[ D]HA VFBZL C]SD SZJFDF\ VFJ[ K[P 
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cc  VF      B      ZL   C]      S      D  cc  

s!f    S|LDLG, 5|M;LHZ SM0GL S,Dv Z$(s!f VgJI[ VFZM5L G\PsZf CQF"NEF.

pO"[ ,F,FEF. DG]EF. ;MGL4 pPJPVFP5$4 ZC[P DPG\P!5*(4 B0FITF 5M/4 XFSDFS"[8 5F;[4

G0LIFN GFVMG[   .P5LPSMP  S,D #(_4 $!!4 !!$ D]HAGF U]GFDF\YL lGNM"QF  9ZFJL KM0L

D]SJFDF\ VFJ[ K[P  

sZf  VFZM5L G\PZ GFV[ VUFp ZH] SZ[, HFDLGBT lS|P5|MPSM0GL S,D $#*sV[f

VgJI[  JW]  & DF;GF ;DIUF/F DF8[  V5L, SM8"DF\  CFHZ ZC[JF  ;F~\  RF,]  ZFBJFGM  C]SD

SZJFDF\\ VFJ[ K[P VUFpGF HFDLG p5,aW G CMI TM GJF HFDLG VF5JFGF ZC[X[P   

s#f  VF SFD[ SAH[ YI[, D]N'FDF,  JFCG4 ;FIS, TYF DMAF., OMG AFAT HM

VUFp SM. C]SD SZJFDF\ VFJ[, CMI TM T[ V5L, ;DI AFN ALGXZTL SFID SZJFGM C]SD

SZJFDF\ VFJ[ K[P VgIYF D]N'FDF,GF DFl,SGL T5F; VG[ BZF. SZL D]N'FDF, 5ZT ;M\5JFGM

C]SD SZJFDF\  VFJ[  K[P  HIFZ[  ;NZ SFD[  SAH[  D]N'FDF, ;MGFGF  NFULGF  TYF ;MGFGL  Z6L

OZLIFNLG[  5ZT ;M\5JFGM  C]SD SZJFDF\  VFJ[  K[4  HIFZ[  VgI D]N'FDF, GFX SZJFGM  C]SD

SZJFDF\ VFJ[ K[P 

C]SD  VFHZMH  TFZLB  v !(  DFC[  GJ[dAZ ;G[  o  Z_Z5 GF  ZMH  B]<,L  VNF,TDF\

DFZL   ;CL   SZL HFC[Z SIM"P

TFZLB ov !(v!!vZ_Z5P                 s  V[;P  H[P  5\RF,  f
VDNFJFNP RLO  HI]0LXLI, D[HL:8=[84

 VDNFJFN XC[ZP
         I]lGS SM0 G\P HLH[v__(&$P

 


