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s!f p5ZMST  51FSFZM  JrR[  VF{WMlUS  lJJFN  p5l:YT  YTF  VF  SFDGF

VZHNFZ[ DNNGLX zD VFI]STGL SR[ZLDF\ 5]Go:YF5LT YJF TYF VgI VFG];\ULS ,FEM

D[/JJF VZHL SZ[, CTL VG[  T[  VZHLGF SFD[  51FSFZM JrR[  ;DFWFG XSI G AGTF

DNNGLX zD VFI]STzLGF C]SD S|DF\So DzVFq;]Z[qZ[Oq!Z55qZ_!54TFP#!q_#qZ_!5

YL VZHNFZG[ VF{WMULS lJJFNs;]WFZFf VlWGLID Z_!_ GL HMUJF.VM VG];FZ ;LWF

DH]Z VNF,TDF\  VZHL NFB, SZJFG]  H6FJTF VZHNFZ NJFZF CF,GL VZHL NFB,

SZJFDF\ VFJ[, K[P

sZf Z[OZg;GF SFD[  VZHNFZ[  VF\SvZ YL DF\U6LG]\  lGJ[NG ZH]  SZ[, K[PH[GL

8]\SDF\ CSLST V[JL K[ S[4 T[6L ;FDFJF/F C[9/ ZMHDNFZ DH]Z TZLS[ TFPZ!q!q!)(& YL

Z[uI],Z OZH AHFJTF  CTL  VG[  ,L\A0Lv5ZGF/Fv5ZF,LvHF\A]vD]/AFJ/F  ZM0  p5Z

SFD SZTL CTLP ;FDFJF/F T[6LG[ JBTM JBT lGIT YTF ,3]TD J[TG NZ D]HA 5UFZ

DF;GF V\T[ GMDLG, D:8Z ZM,DF\ ;CL ,. R]SJTF CTFP T[6LV[ ;FDFJF/FDF\ Z[uI],Z

SFDULZL AHFJ[, K[ TYF V[S S[,[g0Z JQF"DF\ Z$_ lNJ;YL JWFZ[ SFDULZL AHFJ[, K[PVF

SFDGF ;FDFJF/FV[ ;LGLIMZL8L ACFZ 5F0IF JUZ T[DH SM.56 HZ]ZL CSS CLT R]SjIF

JUZ DF{lBS ;]RGFYL TFP!q_$q!))_ GF ZMH K]8F SZ[, K[P VZHNFZG[ K]8F SZTL JBT[

;FDFJF/FV[  SM.  SFIN[;ZGL  5|SLIF  VG];Z[,  GYLPVF  SFDGF  ;FDFJF/F  CFHZLSF0"4

5UFZRL9'L  S[  VM/B5+  VF5TF  GCLPVDFZL  CFHZL  ;FDFJF/FGF  ;A\WLT  SD"RFZL

D:8ZZM,DF\ 5]ZTF CTF TYF DF;GF V\T[ T[DF\ H ;CL ,. 5UFZ R]SJTF CTFPVDFZL ;CL

5UFZ ;LJFI SM. HuIFV[ ;FDFJF/F ,[TF GCLPVF SFDGF ;FDFJF/F D:8ZZM, T[DGF

SAHFDF\  ZFBTF  CTF  VG[  T[6LG[  GMSZL  AFAT[  SM.  VFWFZ  VF5TF  GCLPH[   Z[S0"

;FDFJF/FGF  SAHFDF\ K[P VZHNFZGL SFDULZL V\U[ SM. ,[BLT SZFZ SZ[, GYL T[DH

U[ZCFHZL  ;AA  SM.  BFTFSLI  TYF  VgI  SFINFSLI  SFI"JFCL  SZ[,  GYLPVZHNFZGL

EZTL  ;\:YFGF  ZMHDNFZ  TZLS[  GLIDM  D]HA  YI[,  CTLPVF  SFDGF

;FDFJF/FV[  VDMG[  DF{lBS ;]RGFYL  SFD[  ZFB[, VG[  DF{lBS ;]RGFYL  K]8F  SZ[,  K[P

T[6LG[ K]8F SIF" AFN ;FDFJF/FV[ H]GLIZ SFDNFZ RF,] ZFB[, K[P T[6L H[ SFDULZL SZTL

T[ SFDULZL ;FDFJF/FDF\ lGIlDT CF, 56 RF,] K[P;FDFJF/FV[ K]8F SIF" tIFZ[ DF{lBS

H6FJ[, S[4CF, U|Fg8 GYL4 U|Fg8 VFjI[YL SFD[ ,. ,[X]P ;FDFJF/FGF lJxJFX[ VDMV[ S[;
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SZ[, GCL VG[ UFD0FGF JTGL CMI4 SFINFSLI SM. 7FG G CMI4 OZLIFN NFB, SZ[,

GCL 5Z\T] ;FDFJF/FDF\ U|Fg8 VFJTF VgI SFDNFZMG[ ZFBTF4 VZHNFZ[ ;FDFJF/FG[ Z]AZ]

SFD[ ,[JF lJG\TL SZTF4 VZHNFZG[ SFD[ GCL ZFBTF VF OZLIFN NFB, SZJFDF\ lJ,\A

YI[, K[ H[ lJ,\A DFO SZJF VZH SZ[, K[PVZHNFZ[ TFP_!q!!qZ_!$ GF ZMH ,[lBT DF\

;FDFJF/F  5F;[  SFD[  ZC[JF  DF\U6L  SZ[,4H[  DF\U6L  ;FDFJF/FV[  :JLSFZ[,  GCL  H[YL

CF,GM  Z[OZg; p5l:YT SZL4  ;FDFJF/FV[  VZHNFZYL  H]GLIZ SFDNFZMG[  SFD[  ZFbIF

tIFZYL 5UFZ TYF VgI ,FEM ;FY[ 5]Go:YFl5T SZ[ T[JM C]SD SZJF TYF Z[OZg;GM BR"

V5FJJF VZH SZ[, K[P

s#f VF  SFD[  ;FDFJF/F  TZO[  VF\Sv!_  YL  ARFJGFD]\  ZH]  SZJFDF\  VFJ[,

K[PH[DF D]bItJ[ V[JM ARFJ ,LW[, K[ S[4 ;FDFJF/L ;\:YF ;ZSFZzL TZOYL D/TL U|Fg8

p5Z TYF ;ZSFZzLGF lGlTvlGIDMG[ VFWLG SFD SZ[ K[P VZHNFZ[ ;FDFJF/FGL ;\:YFDF\

TFPZ!v!v!)(& YL ZMHDNFZ TZLS[ Z[uI],Z OZH AHFJ[, CMJFGL  S[ ,L\A0Lv5ZGF/F

v5ZF,LvHF\A]vD]/AFJ/F lJP ZM0 5Z SFDULZL SZ[, CMJFGM ;FDFJF/FV[ .gSFZ SZ[,

K[P;FDFJF/FG[  SM.56 SFDNFZG[  DF{lBS ;]RGFYL  SFD[  ZFBJFGM  S[  K]8F  SZJFGL  SM.

;tTF GYLP ;FDFJF/L ;\:YFV[  ;LGLIMZL8L  ,L:8 ACFZ 5F0[, K[  T[DF\  H[  ZMHDNFZMV[

;TT VG[  ;/\U 5F\R JQF"  ;]WL  SFD SZ[, CMI T[JF  SFDNFZG]\  H GFD ;LGLIMZL8LDF\

NXF"J[, K[P VF SFDNFZ[ T[JL SM. ;TT VG[ ;/\U V[S JQF"DF\ Z$_ lNJ; SFDULZL SZ[,

GYL T[YL VZHNFZ[ TFP!v$v!))_ GF ZMH DF{lBS ;]RGFYL K]8F SZ[, CMJFGL CSLST

TNG BM8L VG[ p5HFJL SF-[, K[P VZHNFZ[  ;FDFJF/L ;\:YFDF\ SFDULZL SZ[, G CTL

T[YL T[VMG[  CFHZLSF0"45UFZRL9L  S[  VM/BSF0"  VF5JFGM 5|xG ZC[TM  GYLP VZHNFZ[4

T[DGFYL SIF H]GLIZ SFDNFZM SFD[ ZFbIF K[ T[GF SM. GFD4 ;ZGFDF S[ SIF 0LJLhGDF\

SFD[ ZFB[, K[ T[GL SM. lJUT H6FJ[,L GYLP ;FDFJF/L ;\:YFDF\ CF, GJF SM. SFDNFZMG[

ZFB[, GYLPGFDP,[AZ SM8" TYF CF.SM8"GF C]SDGF VFWFZ[ H H[ ZMHDNFZG[ SFD[ ZFBJFGM

C]SD YI[, CMI T[G[ H SFD[ ZFBJFDF\ VFJ[ K[P VZHNFZ[ K]8F SZ[,FGM Z[OZg; Z$ JQF" AFN

SZ[,  K[  H[  ;DI DIF"NF  ACFZGM  CMI4  ZN  YJFG[  5F+  K[P  ;FDFJF/L  ;\:YFGF  SM.

VlWSFZLzLV[4  U|Fg8  VFjI[YL  GMSZLDF\  ZFBJFGL  SM.  BF+L  VF5[,  GYLP  VZHNFZ

;FDFJF/L ;\:YFDF\ SFD H SZTF G CTF T[YL VZHNFZGL 5]Go:YFl5T YJFGL S[ VgI SM. 
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NFN D[/JJFGL Z[OZg; VZHL BR" ;CLT ZN SZJF VZH SZ[, K[P

s$f VZHNFZ TZO[ DF{lBS VG[ N:TFJ[HL 5]ZFJMP

DF{lBS 5]ZFJMP

s!f VZHNFZ DLGFA[G GZ[XEF.GL H]AFGLP VF\Sv!$

;FDFJF/F TZO[ DF{lBS VG[ N:TFJ[HL 5]ZFJM

DF{lBS 5]ZFJMP

s!f Oh,DCDN H];AHL B+L4GFPSFP.PGL H]AFGLP VF\Sv!)

N:TFJ[HL 5]ZFJMP

s!f ZMHDNFZMGF CFHZL5+S TFPZ!v!Zv(( YL TFP#!v!v() lGP!&q!YL

                     VG[ ;LGLIMZL8L ,L:8P                                                  lGP!&q!&

           sZf ZMHDNFZMGF CFHZL5+S TFPZ!v)v(&YL TFPZ_v(v(*

;]WLGF VG[ ;LGLIMZL8L ,L:8P      lGP!&q!YL!&qZ&

s#f VF\Sv!* YL Oh, DCDN H];AHL4GFPSFP.PGFV[ ;MU\NGFD] ZH]  

SZL4 T[VMGL SR[ZLDF\YL 5IF"%T Y. XS[ T[8,] p5,aW Z[S0" ZH] SZ[, K[P VF l;JFI

VgI SM. lJX[QF  N:TFJ[HL 5]ZFJF T[DGF SAHFDF\  GYL VG[[  GFDNFZ CF.SM8"4  

GFDNFZ ;]l5|DSM8"GF C]SD D]HAGF SFDNFZM l;JFIGF ALHF GJF SFDNFZG[ SFD 

p5Z ,LW[, G CMJFG] ;MU\N p5Z HFC[Z SZ[, K[P

s5f VZHNFZ  TZO[  lJP5|lTPzLV[  N,L,  SZTF  H6FJ[,  K[  S[4  VZHNFZ[

;FDFJF/L ;\:YFDF\ ZMHDNFZ DH]Z TZLS[ Z[uI],Z OZH AHFJ[, K[ VG[ V[S JQF"DF\ Z$_

lNJ;YL JW]  lNJ;M OZH AHFJ[, CMJF KTF4 ;FDFJF/FV[  VZHNFZG[  GM8L;4 GM8L;

5UFZ S[ A[SFZL J/TZGL ZSD R]SjIF JUZ TFP!v$v!))_ GF ZMHYL GMSZLDF\YL K]8F

SZL NLW[, K[P VZHNFZG[ K]8F SZTF ;DI[ ;FDFJF/FV[ ;LGLIMZL8L ,L:8 ,1FDF ,LW[,

GYL VG[ VZHNFZYL H]GLIZ SFDNFZMG[ SFD[ RF,] ZFB[, K[ VG[ VZHNFZ H[ SFDULZL

SZTF CTF T[ CF,DF\ RF,] K[P ;FDFJF/FDF\ ZM0D[.g8[Gg;GL SFDULZL AFZ[ DF; RF,] ZC[ K[

T[D KTF\4 ;FDFJF/F VZHNFZG[ SFD[ AM,FJTF GYLPVZHNFZG[ K]8F SZL4;FDFJF/FV[ 

VF.P0LPV[S8GL S,D Z5 sV[OfsHLf VG[ sV[Rf GM E\U SZ[, CM.4VZHNFZG[ 50[,F

lNJ;MGF 5UFZ ;lCT GMSZLGL D]/ HuIFV[ 5]Go:YFl5T SZJF HM.V[P



REFER-T-LC/98/2015 5 JUDGMENT

;FDFJF/FGF  lJP  JlS,zLV[  N,L,  SZTF  H6FJ[,  K[  S[4  ;FDFJF/L

;\:YFV[ T[G] Z[S0" RSF;[, K[P H[DF VZHNFZGF GFDGM SIF\I p<,[B CMI T[D H6FT]\ GYLP

VZHNFZ[  ;FDFJF/FGL ;\:YFDF GMSZL SZTF CMJFGM SM. H 5]ZFJM ZH] SZ[, GYL VG[

;FDFJF/FGF Z[S0"  p5Z VZHNFZG]\  SM. HuIFV[  GFD GYLPT[YL VZHNFZ[  ;FDFJF/FDF

OZH AHFjIFGL CSLST 5]ZJFZ YTL G CMI Z[OZg; ZN SZJF lJG\TL SZ[, K[P

s&f Z[S0" 5ZGM ;DU| 5]ZFJM TYF AgG[ 51FSFZM TZOYL SZJFDF\ VFJ[, ZH]VFTM

p5ZYL VZHNFZGL VZHL ;FlAT S[ GF;FlAT DFGJF DF8[ DFZF lG6"I DF8[ GLR[ D]HAGF

D]NNF p5l:YT YFI K[P

vo D]NNF ov

s!f X]\ VZHNFZ 5]ZJFZ SZ[ K[ S[4 T[VMG[ ;FDFJF/FV[ VF.P0LPV[S8GL 

S,D Z5sV[OfsHLfVG[ sV[Rf GM E\U SZLG[ TFP!q_$q!))_

YL U[ZSFIN[;Z ZLT[ K]8F SZ[,F K[m

sZf X]\ VZHNFZ 50[,F lNJ;MGF 5UFZ ;lCT GMSZLGL D]/HuIFV[ 5]Go

:YFl5T YJF CSSNFZ YFI K[m

s#f VFBZL C]SD m

p5ZGF D]NNFVMGM DFZM lG6"I GLR[ D]HA K[P

s!f GSFZDF\4

sZf GSFZDF\4

s#f K[J8GF C]SD D]HAP

voo SF Z 6M oov

s*f ;NZ  VZHLGF  U]6NMQFDF  pTZTF  5C[,F  V[JL  GM\W  SZJL  VFJxIS

VG[ gIFIGF lCTDF\  H6FI K[  S[4  VF{WMlUS lJJFN VlWlGID !)$* ,MSMGF S<IF6

DF8[GM K[ T[YL T[G[ C/JFXYL ,[JM HM.V[P VF{WMlUS lJJFN VlWlGID !)$* GL S,D

Z5sV[Of  GM  C[T]  K]8F  SZFI[,  SD"RFZLG[  pWMUDF\YL  K]8F  SZJFDF  VFJ[  T[GF  TZTGF

VUFpGF V[S S[,[g0Z JQF"DF\ ;TT Z$_ lNJ;YL VMKF GCL T[8,F lNJ; DF8[ SFD SI"] CMI

tIFZ[  pWMUDF\  SD"RFZL TZLS[  V[S JQF"GL GMSZL 5]ZL SZL CMJFG]\  DFGL ,[JFDF\  VFJ[ K[P
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VF{WMlUS lJJFN VlWlGID !)$* GL S,D Z5 sALf C[9/ SD"RFZL V[8,[   S[ VZHNFZG[

T[G[  D/JF5F+ ,FEMYL J\lRT ZFBL G XSFIP VF{WMlUS lJJFN VlWlGID !)$* GL

S,D Z5sV[Of V[JF SFDNFZG[ H ,FU] 50[ K[ S[ H[VM GMSZL VF5GFZGL C[9/ V[S JQF"YL

VMKF GCL T[8,F ;DI DF8[ ;TT GMSZLDF\ ZCIF CMIPVF{WMlUS lJJFN VlWlGID !)

$* GL S,D Z5sALf VG[ Z5 sV[Of GL HMUJF.VMG] ;FY[ JF\RG SZTF T[ :5Q8 YFI

K[  S[4SFDNFZG[  K]8F  SZJFGF  SFZ6[  5]Go:YF5GGM  CSS  tIFZ[  H  5|F%T  YFI

K[ S[ HIFZ[ T[DG[ S[,[g0Z JQF"DF Z$_ lNJ; ;TT SFDULZL SZL CMIP VF{WMlUS lJJFN

VlWlGID !)$* GL S,D Z5sALf VG[ Z5 sV[Rf SD"RFZLG[  ZLV[d%,M.D[g8GM CSS

VF5[  K[P ,[AZ SM8"  DF+ lZlJhG SM8"  K[  GCL S[  V5L, SM8"  VG[  T[YL ;NZ SM8"  DF+

Z[OZg; ;F\E/LG[ 51FSFZMGL TSZFZG] lGZFSZ6 ,FJL XS[ K[P

D]NNF G\P! VG[ Z

s(f ;NZ VZHLGF VZHNFZGL VZHLGL lJUTM V[JL K[ S[4 VZHNFZ ,L\A0Lv

5ZGF/Fv5ZF,LvHF\A]vD]/AFJ/F  lJP  ZM0  p5Z  SFD  SZTF  CTF VG[  5MTFGL  OZH

AHFJTF CTFPVF SFDULZL AN, VZHNFZG[ ;FDFJF/F TZOYL ,3]TD J[TG WFZF C[9/

ZSD R]SJJFDF\ VFJT] CT]P VZHNFZ[ ;NZ GMSZL RFZ JQF" ;]WL SZ[, K[PVFD KTF TFP!

q_$q!))_ YL ;FDFJF/FV[ VZHNFZG[ SM.56 HFTGL GM8L;4GM8L; 5UFZ S[ SM.56

HFTGF  CSS  lC:;FG]  J/TZ  R]SjIF  l;JFI  VG[  B],F;M  SZJFGL  TS  VF%IF  l;JFI

VG[  l;lGIMZL8L  wIFGDF\  ,LWF  l;JFI  GMSZLDFYL  K]8F  SZL  GFB[,  K[  VG[  T[DGL

HuIFV[ H]lGIZ SD"RFZLVMv SFDNFZMG[ ZFB[, K[PT[YL VZHNFZ[ ;FDFJF/FG[ TFP_!q!!

qZ_!$ GF ZMH ,[lBT 5+YL SFD[ ZFBJF DFU6L SZ[, H[GM HJFA ;FDFJF/FV[ VF5[,

GYLPT[YL  VZHNFZ[  VF{WMlUS  lJJFN  VlWlGID  C[9/  VZHLDF\  DFuIF  D]HAGL  NFN

DF8[ CF,GL Z[OZg; VZHL NFB, SZ[, K[P

HIFZ[  ;FDFJF/F  TZOYL  D]bItJ[  V[JL  TSZFZ  ,[JFDF\  VFJ[,  K[  S[4

VZHNFZ[ Z$ JQF" 5KL 5]Go:YF5G V\U[GM lJJFN NFB, SZ[, K[ H[G[ 0L,[ VG[ ,[RL;GF

l;wWF\TGM AFN G0[ K[P ;FDFJF/FGF SC[JF D]HA VZHNFZ[  ;FDFJF/FG[ tIF\  ;/\U VG[

;TT RFZ JQF"  SFD SZ[, CMJFG]  BZ]  GYLP ;FDFJF/FGF Z[S0"  p5Z VZHNFZ[  SFDULZL

CMJFG]\ Ol,T YT] GYLP J/L VZHNFZGF SFDULZLGF Z$_ lNJ;M V[S JQF"DF YTF CMJFG]\
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T[D6[ D]S[, S[;GL CSLSTM p5ZYL :YF5LT YT] G CM.4GM8L;4GM8L; 5UFZ S[ ;LGLIMZL8L

wIFGDF ,LWF l;JFI K]8F SZ[, CMJFG] l:JSFZTF GYLPVFD VZHNFZGL VZHL ZN SZJF

lJG\TL SZ[, K[P

s)f  VZHNFZ[ T[DGL CF,GL VZHLGL CSLSTM ;FALT SZJF DF8[ VF\Sv!$ YL

DF{lBS  5]ZFJM  ZH]  SZ[,  K[P  H[GL  ;ZT5F;DF\  D]bItJ[  DF\U6LGF  lGJ[NGGL  lJUTM

H6FJ[,L K[P

HIFZ[  p,8T5F;DF\  VZHNFZ[  V[  JFT SA], SZ[, K[  S[4  GMSZLDF\  ZC[JF

VZHL SZ[,LP V[ JFT SA], SZ[, K[ S[  VFJL VZHLGL GS, ZH] SZ[, GYL VG[ VFJL

VZHL S. ;F,DF\ VG[ S. TFZLB[ SZ[,L T[ JFT T[DG[ IFN GYLP V[ JFT SA], SZ[, K[ S[4

T[6LV[ ;FDFJF/L ;\:YFDF\ GMSZL SZTL CTL T[ V\U[GM SM. VFWFZ VF SFD[ ZH] SZ[, GYLP

V[ JFT 56 SA], SZ[, K[ S[ ;FDFJF/L ;\:YFV[ GMSZLDF\ ,[JF DF8[ SM. C]SD SZ[, CMI T[J]

AG[, GYLP T[6LG[ SIF VlWSFZLV[ DF{lBS ;]RGFYL K]8F SZ[,F T[ VlWSFZLG]\ GFD BAZ

GYLP V[ JFT SA], SZ[, K[ S[4 T[VMV[ V[S JQF"DF\ ;/\U Z$_ lNJ; SFDULZL SZ[,L CMI

T[JF SM. VFWFZ VF SFD[ ZH] SZ[,F GYLP

 ;FDFJF/F  TZO[  ;FC[N  Oh,DCDN  H];AHL  B+L4GFIA  SFI"5F,S

.HG[ZGFV[  VF\Sv!)YL  DF{lBS  5]ZFJFG]  ;MU\NGFD]\  ZH]  SZ[,  K[P  H[GL  ;ZT5F;DF\

D]bItJ[  ;FDFJF/FGF ARFJGFDFGL lJUTM H6FJ[,L K[P;FDFJF/L ;\:YFV[  ;LGLIMZL8L

,L:8  ACFZ 5F0[, CT] H[DF\ 5F\R JQF"GL H[ SFDNFZGL Z$_ lNJ;GL CMI T[JF H SFDNFZGM

;DFJ[X YFI K[P H[ ;LGLIMZL8L ,L:8DF\  VZHNFZG]  GFD NXF"J[, GYLP VZHNFZ[  ;NZ

Z[OZg; #! JQF"GF ,F\AF ;DI AFN Z[OZg; NFB, SZ[,  K[ H[YL VZHNFZGL VZHL ZN

AFT, 9ZJFG[ 5F+ K[P

p,8T5F;DF ;NZ ;FC[N[4 V[ JFT SA], SZ[, K[ S[4 ;LGLIMZL8L ,L:8DF\

5F\R  JQF"  ;/\U  Z$_  lNJ;  5]ZF  SIF"  CMI  T[JF  SFDNFZGF  GFDGM  ;DFJ[X  YI[,

K[  VG[  H[  ZMHDNFZMV[  5F\R  JQF"  5]ZF  SZ[, G CMI T[JF  SFDNFZMG]  ;LGLIMZL8L  ,L:8

AGFJ[, GYLP  V[  JFT SA],  SZ[,  K[  S[  lH<,F  5\RFITDF\  ZM0  D[.g8[Gg;GL  SFDULZL

AFZ[ AFZ DF; RF,] CMI K[ VG[ VF SFDULZL ZMHDNFZM DFZOT SZFJJFDF\ VFJ[ K[P



REFER-T-LC/98/2015 8 JUDGMENT

s!_f VZHLGL  CSLSTM  VG[  ;FDFJF/F  TZOYL  VF5JFDF  VFJ[,  5]ZFJM

VG[  T[DGL  p,8T5F;  T[D  H  VZHNFZ  TYF  ;FDFJF/F  TZOYL  ZH]  SZJFDF\  VFJ[,

N:TFJ[HL 5]ZFJM wIFGDF ,[TF V[JL CSLST :5Q8 YFI K[ S[4VZHNFZ ;FDFJF/FGL ;\:YFDF\

!)(& YL !))_ ;]WL SFDNFZ TZLS[  OZH AHFJTF CTF T[  AFAT ;FDFJF/F TZOYL

50SFZJFDF\ VFJ[, K[4V[8,[ S[ ;FDFJF/FGL ;\:YFDF\ VZHNFZ ZM0 p5Z ;/\U VG[ ;TT

5F\R JQF"  SFDULZL  SZTF  CTF  T[  JFTGM  ;FDFJF/F wJFZF  l:JSFZ SZJFDF\  VFJ[, GYL

VG[ V[S JQF"DF Z$_ lNJ;YL JWFZ[ lNJ; ;]WL VZHNFZ[ SFDULZL SZL CMJFG]\ l:JSFZTF

GYLPVF  SFDGF  ;FDFJF/F  NJFZF  T[DGF  ARFJGFDFDF\  H  H6FJ[,  K[  S[4VZHNFZ[

;FDFJF/L  ;\:YFDF\  SFDULZL  SZ[,  CMI  T[J]  T[DGF  Z[S0"  RSF;TF  H6F.  VFJT]  GYLP

T[YL  ;F{5|YD  VZHNFZ[  V[  ;FlAT  SZJFG]\  ZC[  K[  S[  T[D6[  ;FDFJF/FGL  ;\:YFDF\  RFZ

JQF" ;]WL SFDULZL SZ[, K[ VG[ K]8F SZJFDF\ VFjIF T[ 5C[,FGF JQF"DF\ ;TT Z$_ lNJ;

S[ T[GFYL JWFZ[ lNJ;GL SFDULZL SZ[, CMI TM T[VM TDFD 5|SFZGF ,FE D[/JJF CSSNFZ

AG[ K[PVF SFDGF VZHNFZ[ T[DGL VZHL TYF H]AFGLDF\ H6FJ[, K[ S[ ;FDFJF/F NJFZF

T[VMGL D:8ZZM,DF\ CFHZL 5]ZJFDF\ VFJTL CTL VG[ T[DF\ H ;CL ,.G[ 5UFZ R]SJJFDF\

VFJTM  CTMPJW]DF\  H6FJ[,  K[  S[  VF  D:8ZZM,  ;FDFJF/FGF  SAHFDF\   ZC[TF  CTF

VG[ T[VM GMSZLGM SM. VFWFZ VF5TF GCLPVF SFD[ VF.P0LPV[S8GL S,D Z5s0Lf wIFG[

,.V[ T[ GLR[ D]HA K[P

25 D. Duty of an employer to maintain musters rolls of workmen.

 Not withstanding that workmen in any industrial establishment

have  been  laid-off,  it  shall  be  the  duty  of  every  employer  to

maintain  for  the  purposes  of  this  Chapter  a  muster  roll,  and  to

provide for  the making of  entries  therein  by workmen who may

present themselves for work at the establishment at the appointed

time during normal working hours.

VFD4p5ZMST SFINFGL  HMUJF. D]HA VZHNFZ[  SZ[,  SFDULZL  V\U[GL

lJUTM  ZFBJFGL  HJFANFZL  ;FDFJF/FGF  XLZ[  GFBJFDF  VFJ[,L  K[PH[YL  VF

SFD[  VZHNFZ[  T[VMGL  GMSZL  ;\NE"[  N:TFJ[HL  5]ZFJF  ZH]  SZ[,F  GYL  S[  SZL  XS[  T[JL
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5lZl:YlTDF GYL T[ CSLST DFGL XSFI T[D K[P VF SFD[ ;FDFJF/F TZO[ VF\Sv!5 VG[ !

GF N:TFJ[HL 5]ZFJFGF ,L:8YL SFDNFZMGL CFHZL NXF"JTF D:8ZZM, ZH] SZJFDF\ VFJ[,F

K[PV+[  V[  JFTGM  p<,[B  SZJM  .rKGLI  K[  S[4  VZHNFZ  5F;[  V[JM  5]ZFJM  GYL

S[  T[DG[  K]8F  SZJFDF\  VFjIF  tIFZ 5C[,FGF  TZTGF  JQF"DF  T[D6[  ;TT Z$_ lNJ;YL

JWFZ[  lNJ; ;]WL  SFDULZL  SZ[,  CTLP  T[YL  2007 LAB IC 3661, Executive

Engineer V/s Shantuben Chhagan bhai Makwana GF S[;DF\ V5GFJJFDF\

VFJ[, l;wWF\T D]HA4 HIFZ[  SFDNFZ 5F;[ T[G[  K]8F SZJFDF VFjIF T[  5C[,FGF TZTGF

VFU/GF JQF"DF\  VZHNFZ[  ;TT Z$_ lNJ;YL JWFZ[  lNJ; ;]WL  SFDULZL  SZ[, CMJF

AFATGM 5]ZFJM G CMI tIFZ[ DFl,S[ T[DGL 5F; [H[ N:TFJ[HL 5]ZFJF CMI T[ ZH] SZJF 50X[

VG[ HM SFDNFZGM 5]ZFJM p,8T5F;DF\ 50SFZJFDF\ G VFJ[ TM VFJF SFDNFZGM 5]ZFJM

DFGJF ,[AZ SM8"G[ CSS K[P

s!!f VF  SFDGF  VZHNFZ  NJFZF  T[DGL  H]AFGLDF\  ZH]VFT  SZJFDF\  VFJ[,

K[ S[ T[VM ;FDFJF/F C[9/ ZMHDNFZ DH]Z TZLS[ TFPZ!q_!q!)(& YL OZH AHFJTF CTF

VG[ ;FDFJF/F VZHNFZG[ ,3]TD J[TG NZ D]HAGM 5UFZ DF;GF V\T[ GMDLG, D:8Z

ZM,DF\ ;CL ,. R]SJTF CTFPVZHNFZ[ V[S S[,[g0Z JQF"DF\ Z$_ lNJ;YL JWFZ[ SFDULZL

AHFJ[,  K[PVZHNFZGF  SC[JF  D]HA  ;FDFJF/FV[  VZHNFZG[  DF{lBS  ;]RGFYL  GMSZL

V[  ZFB[,  VG[  DF{lBS  ;]RGFYL  TFP!q_$q!))_  YL  K]8F  SZ[,  K[  VG[  VF  SFDGF

;FDFJF/FV[ VF{WMULS lJJFN WFZFGL S,D Z5sV[OfGM E\U SZ[, K[4HIFZ[  VF SFDGF

;FDFJF/F  NJFZF  T[  CSLSTGM  .GSFZ  SZJFDF\  VFJ[,  K[PVF  TASS[  VF{WMULS  lJJFN

WFZFGL S,D Z5sV[Of wIFG[ ,[JL HZ]ZL H6FI K[ H[ GLR[ D]HA K[P

25F. Conditions precedent to retrenchment of workmen.-

No workman employed in any industry who has been in

continuous service for not less  than one year under  an employer

shall be retrenched by that employer until-

(a) the workman has  been given one month's  notice  in  writing

indicating the reasons for retrenchment and the period of notice has



REFER-T-LC/98/2015 10 JUDGMENT

expired,or the workman has been paid in lieu of such notice,wages

for the period of the notice,

(b) the  workman  has  been  paid,  at  the  time  of  retrenchment,

compensation which shall be equivalent to fifteen days' average pay

for every completed year of continuous service or any part thereof

in excess of six months; and

(c) notice in the prescribed manner is served on the appropriate

Government  or  such  authority  as  may  be  specified  by  the

appropriate Government by notification in the Official Gazette.

VFD ;NZ SFINFSLI HMUJF. HMTF H[ SFDNFZ[ ;/\U V[S JQF" GMSZL SZ[,

CMI T[G[ VF{WMULS lJJFN WFZFGL S,D Z5sV[OfDF\ SZJFDF\ VFJ[, HMUJF.VMG] 5F,G

SIF"  ;LJFI GMSZLDF\YL  K]8M  SZL XSFI GCLPSM.56 SFDNFZ[  ;NZ SFINFSLI HMUJF.

GM ,FE D[/JJF DF8[ V[S JQF" ;/\U GMSZL SZ[,L CMJL HM.V[PVF DF8[ ;/\U GMSZLGL

SFINFSLI HMUJF. HMJL HZ]ZL H6FI K[ H[ GLR[ D]HA K[P

25B. Definition of continuous service.- 

For the purposes of this Chapter,

(1) A workman shall be said to be in continuous service for

a period if he is, for that period, in uninterrupted service, including

service  which  may  be  interrupted  on  account  of  sickness  or

authorised leave or an accident or a strike which is not illegal, or a

lock- out or a cessation of work which is not due to any fault on the

part of the workman,

(2) Where a workman is not in continuous service within the

meaning of clause (1) for a period of one year or six months, he

shall be deemed to be in continuous service under an employer
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(A) for a period of one year, if the workman, during a period

of  twelve  calendar  months  preceding  the  date  with  reference  to

which  calculation  is  to  be  made,  has  actually  worked  under  the

employer for not less than-

(I)  one hundred and ninety  days in  the  case of  a  workman

employed below ground in a mine, and

(II) two hundred and forty days, in any other case.

(B) For a period of  six  months,  if  the  workman,  during a

period of six calendar months preceding the date with reference to

which  calculation  is  to  be  made,  has  actually  worked  under  the

employer for not less than-

(I) ninety- five days, in the case of a workman employed 

below ground in a mine, and

(II) One hundred and twenty days, in any other case. 

s!Zf p5ZMST  SFINFSLI  HMUJF.VM  wIFG[  ZFBL  VF  SFD[  51FSFZM  TZO[  ZH]

SZJFDF\  VFJ[,  5]ZFJM  HM.V[  TM  VF  SFDGF  VZHNFZ[  T[DGF  5]ZFJFGF  ;MU\NGFDFDF\

H6FJ[, K[  S[  T[VM ;FDFJF/L ;\:YF C[9/ ZMHDNFZ TZLS[  TFPZ!q_!q!)(& YL OZH

AHJTF CTFP T[VMV[ V,U V,U HuIFV[ ;\TMQFSFZS SFDULZL SZ[, CTLPVF SFDGF

;FDFJF/F  NJFZF  T[VMG[  ,3]TD  J[TG  D]HAGM  5UFZ  DCLGFGF  V\T[  D:8ZZM,DF\

;CL ,.G[ R]SJTF CTFPT[D6[ V[S S[,[g0Z JQF"DF\ Z$_ lNJ;YL JWFZ[ SFD SZ[, CT]PVFD

KTF\ ;FDFJF/FV[ SFINFSLI HMUJF.VMG] 5F,G SIF" ;LJFI TFP!q_$q!))_ GF ZMH

K]8F  SZL  lNW[,  CTFPVF  SFD[  ;FDFJF/F  NJFZF  VF\Sv!5  VG[  !&GF  N:TFJ[HL

5]ZFJFGF  ,L:8YL  ZMHDNFZvSFDNFZ  TZLS[  ;FDFJF/FGL  ;\:YFDF  ZM0GL  SFDULZL\  SFD

SZJF DF8[GL  CFHZL  ATFJTF GMDLG, D:8ZZM,  TFPZ!v!Zv(( YL  TFP#!v!v)_

VG[ TFPZ!v!v(&YL TFPZ_v(v(* ;]WLGF ;DIUF/FGF ZH] SZ[, K[P H[ J\RF6[ ,.V[

TM VF SFDGF VZHNFZG]\ GFD SIF\I H6F. VFJT] GYLP VF SFDGF VZHNFZ TZO[ CF,GF
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S[;DF\ TSZFZ ,[JFDF\ VFJ[, K[ S[ T[VM ;FDFJF/F C[9/ ;/\U RFZ JQF" GMSZL SZ[, CMJF

KTF\ SM. ;LGLIMZL8L ACFZ 5F0IF JUZ T[VMG[ TFP!q_$q!))_ GF ZMH K]8F SZJFDF\

VFJ[, CTFP VZHNFZG[ SC[JFTF K]8F SIF"GL H6FJ[, TFP!q_$q!))_ GF VUFpGF V[S

JQF"DF\ Z$_ lNJ;GL SFDULZL SZ[, CMI T[J] VZHNFZ H6FJTF CMI TM T[ CSLST 5]ZJFZ

SZJFGL HJFANFZL VZHNFZ p5Z K[PVF TASS[ GFDP;]5|LD SM8"GM  Rajasthan state

Ganganagar S Mills  Ltd V/s State of Rajasthan and Anr 2004(8)

SCC 161 GF[ R]SFNM J\RF6[ ,[JFG] pRLT H6FI K[ H[DF\ 9ZFJ[, K[ S[4It was for the

claiment to lead evidence to show that he had in fact worked up to

240  days  in  the  year  preceding  his  termination.He  has  filed  an

affidavit. it is only his own statement which is in his favour and that

cannot be regarded as sufficient evidence for any court or tribunal to

come to the conclusion that in fact  claiment had worked for 240

days  in  a  year.  VF  SFDGF  VZHNFZ  TZO[  ;FDFJF/FDF\  ;G[  !)(&

YL !))_ ;]WL ;/\U VG[ ;TT ZMHDNFZ TZLS[ SFDULZL SZ[, CTL T[JM SM. N:TFJ[HL

5]ZFJM ZH] SZJFDF\ VFJ[, GYL HIFZ[ ;FDFJF/F TZO[ VF\Sv!5 VG[ !& YL  H[ N:TFJ[HL

5]ZFJF ZH] SZJFDF\  VFJ[, K[  T[  HMTF VZHNFZ[  ;G[v!)(& YL !))_ ;]WLGF JQF"DF\

V[S56 lNJ; SFDULZL  SZ[,  CMJFG]  H6FT]  GYLP  JW]DF\  GFDP;]5|LD  SM8"GM  Batala

Cooperative Sugar Mills Ltd V/s Sowaram singh 2005(8) SCC 25 GF[

R]SFNM J\RF6[ ,[JFG] pRLT H6FI K[ H[DF\ 9ZFJ[, K[ S[4So far as the question of

onus regarding working for more than 240 days is  concerned,the

onus is on the workman. VF SFDGF VZHNFZ NJFZF T[VMV[ T[DG[ K]8F SZJFDF\

VFJ[, CTF T[  VUFpGF JQF"DF\  Z$_ lNJ; ;/\U SFDULZL SZ[, CTL T[  ATFJTM SM.

VFWFZ  5]ZFJM  ZH]  SZ[,  GYLPJW]DF\  VF  SFD[  ;FDFJF/FV[  !5 VG[  !& GF  N:TFJ[HL

,L:8YL D:8ZZM, TFPZ!v!Zv(( YL TFP#!v!v)_ VG[ TFPZ!v!v(&YL TFPZ_v(

v(* ;]WLGF ;DIUF/FGF ZH] SZ[, K[PH[DF\ CF,GF VZHNFZG] SM. GFD H6FT] GYLPVF

SFDGF  VZHNFZ  TZO[  ;FDFJF/FGL  p,8T5F;YL  56  VZHNFZ[  ;/\U  Z$_  lNJ;
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SFDULZL SZ[, CMI T[JL SM. CSLST ;FALT SZFJL XS[, GYLPCJ[  VZHNFZG]\  HM V[D

SC[J] CMI S[ T[VM !)(& DF\ GMSZLDF NFB, YI[,F VG[ T[VMV[ ;TT VG[ ;/\U 5F\R JQF"

SFDULZL SZ[,L K[ VG[ T[VMG[ TFP!q_$q!))_ GF ZMH K]8F SZ[,F K[ TM ;FDFJF/FV[ ZH]

SZ[,  !)(&  YL  !()_  ;]WLGF  D:8ZZM,DF\\  VZHNFZG]\  GFD  CMJ]  HM.V[45Z\T]

T[  D:8ZZM,DF\  VZHNFZG]\  GFD GYLPCJ[  VZHNFZG[  TFP!q_$q!))_ YL K]8F SZJFDF

VFJ[,  CM. tIFZ  5C[,FGF  TZTGF  VFU/GF  V[S  JQF"DF  VZHNFZGL  SFDNFZ  TZLS[GL

CFHZL Z$_ lNJ; CMJL HM.V[45Z\T] ;FDFJF/FV[ VF\Sv!5 VG[ VF\Sv!& YL ZH] SZ[,F

D:8ZZM,DF\ VZHNFZG]\  GFD  S[  CFHZL  H6FTL  GYLPVF  SFDGF  VZHNFZ  NJFZF

T[VMV[ K]8F SZJFDF\ VFJ[,F T[ VUFpGF JQF"DF\ ;/\U Z$_ lNJ;GL GMSZL SZ[, CMJFGL

CSLST ;FALT SZL XS[, GYL4VFYL VZHNFZG[  ;/\U SFDULZLDF\YL K]8F SZTF 5C[,F

;FDFJF/FV[  VF{WMlUS  TSZFZ  VlWlGID Z5 sV[OfsHLf  VG[  sV[Rf  C[9/  SFDULZL

SZJFGL  VFJxISTF  ZC[TL  GYL  VG[  T[YL  VF{WMlUS  TSZFZ  VlWlGIDGL  VFN[XFtDS

HMUJF.VMGF[ E\U YTM CMJFGM 5|xG p5l:YT YTM GYLP;NZ S[;DF ;FDFJF/F TZOYL

VF{WMlUS TSZFZ VlWlGIDGL VFN[XFtDS HMUJF.VM D]HA VZHNFZG[ GM8L;4GM8L;

5UFZ lJU[Z[  S. 56 VF%IF l;JFI K]8F SZL VFN[XFtDS HMUJF.VMG]\  5F,G SZJFDF\

VFJ[, G CMJFG]\ DFGJF DF8[ Z[S0" p5Z SM. 5]ZFJM GYLP

s!#f VFD4p5ZMST RRF"  SZ[, CSLST D]HA Z[S0"  p5ZGM ;DU|  5]ZFJM  HMTF

VZHNFZG[ SC[JFTF K]8F SIF"GL H6FJ[, TFP!q_$q!))_ GF VUFpGF V[S JQF"DF\ Z$_

lNJ;GL SFDULZL SZ[, CMI T[J] VZHNFZ 5]ZJFZ SZL XS[, GYLPVF TASS[ GFDPlN<CL

CF.SM8"GM Mehar chand V/s N.D.M.C 2002 LLR 1059 GF[ R]SFNM J\RF6[ 

,[JFG]  pRLT  H6FI  K[  H[DF\  9ZFJ[,  K[  S[4No relief  will  be  granted  if  the

workman has worked for 239 days.  H[YL ;FDFJF/F V[  VZHNFZG[  SM.56

HFTGL  GM8L;4GM8L;  5UFZ  S[  SM.56  HFTGF  CSS  lC:;FG]  J/TZ  R]SjIF  l;JFI

VG[ B],F;M SZJFGL TS VF%IF l;JFI VG[ l;lGIMZL8L wIFGDF ,LWF l;JFI GMSZLDFYL

K]8F SZ[, CMJFGM 5|xG p5l:YT YTM GYL VG[ T[YL VZHNFZG[ TFP!q_$q!))_ GF ZMH

GMSZLDFYL K]8F SZL  ;FDFJF/FV[ VF.P0LPV[S8GL S,D Z5 sV[Of sHLf VG[ sV[Rf GM

E\U SZ[, CMJFG]\ ;FlAT YT]\ G CMI D]NNF G\P! GM HJFA GSFZDF\ VF5] K]\P 
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D]NNF G\PZ 

s!$f VZHNFZ  TZOYL  V[JL  ZH]VFT  SZJFDF\  VFJ[,  K[  S[4;FDFJF/F

V[  VZHNFZG[  GMSZLDFYL K]8F  SIF"  AFN T[DGFYL H]lGIZ VG[  T[DGL ;FY[  SFD SZTF

SFDNFZMG[ GMSZLDF RF,] ZFB[, K[PVF V\U[ ;FDFJF/FV[ GSFZFtDS J,6 V5GFJ[, K[P

T[YL VZHNFZ[ SZ[, VF1F[5 ;FlAT SZJFGL HJFANFZL VG[ 5]ZFJFGM AMHM VZHNFZ p5Z

K[PT[YL VZHNFZ[ T[DG[ GMSZLDFYL K]8F SZTF 5C[,FGF JQF"DF ;TT Z$_ lNJ; S[ T[GFYL

JWFZ[  lNJ;  ;]WL  SFDULZL  SZL  CMJFG]  ;FlAT  SZJFGM  AMHM  VZHNFZ  p5Z  K[PVF

V\U[ GFDNFZ ;]l5|D SM8"[  R.Y. Yelati V/s Assistant Exe. Engineer 2006(1)

scc 106 GF S[;DF\ V[J] VJ,MSG SZ[, K[ S[4 V[JL0[g; V[S8GL HMUJF.VM VF{WMlUS

TSZFZ VlWlGIDGL S,D !_ G[ ,FU] 50TL GYL4KTF\ ;FDFgI l;wWF\T ,FU] 5F0TF V[D

SCL  XSFI  S[4  SFDNFZ[  T[DG[  K]8F  SZJFDF\  VFjIF  tIFZ  5C[,FGF  TZTGF  VUFpGF

JQF"DF\ ;TT Z$_ lNJ;YL JWFZ[ lNJ; ;]WL SFDULZL SZ[, CTL T[ ;FlAT SZJFGM AMHM

VZHNFZvSFDNFZ  p5Z  K[PH[  p5Z  RRF"  SIF"  D]HA  VZHNFZ  ;FlAT  SZ[,  GYLP

;FDFJF/FV[ VZHNFZG[ GMSZLDFYL K]8F SIF" AFN T[DGFYL H]lGIZ SFDNFZMG[ SFD[ ZFB[,

CMJFG]\ H6FJ[, K[P 5Z\T] VZHNFZ[ VFJF SM. H]GLIZ SFDNFZMGF GFD49[SF6F4 ;ZGFDF

H6FJ[, GYL  T[YL ;NZ TSZFZG[ ,FU[ J/U[ K[ tIF\  ;]WL VZHNFZ VF CSLST ;FlAT

SZJFDF lGQO/ UIF CMJFG]\ DFGL XSFI T[D K[PJW]DF\ VF SFDGF ;FDFJF/F TZO[ ZH]VFT

SZJFDF\  VFJ[,  K[  GFDNFZ  ,[AZSM8"4  GFDNFZ  CF.SM8"  VG[  GFDNFZ  ;]l5|DSM8"GF

R]SFNFVMGM VD, SZJF DF8[  T[JF ZMHDNFZMG[ SFD p5Z ,[JFDF\ VFJ[, K[ T[  l;JFIGF

GJF  SM.  ZMHDNFZG[  SFD  p5Z  ,[JFDF\  VFJ[,  GYLP  T[YL

;FDFJF/FV[ VZHNFZG[ GMSZLDFYL K]8F SIF" AFN T[DGFYL H]GLIZ VG[ ;FY[GF SFDNFZMG[

GMSZLDF\ RF,] ZFB[, CMJFG]\  S[  VZHNFZGL HuIFV[ GJF SFDNFZMG[ ZFB[, CMJFG]\  DFGL

XSFI  T[D  GYLPT[YL  VZHNFZG[  50[,F  lNJ;MGF  5UFZ  ;lCT  ;/\U  GMSZLYL  D]/

HuIFV[ 5]Go:YFl5T SZJFGM 5|xG V:YFG[ K[P

s!5f VF SFDGF ;FDFJF/F TZOYL V[JL TSZFZ p9FJJFDF\ VFJ[, K[ S[4 VZHNFZ[

;NZ VZHL Z$ JQF" AFN SZ[, CMI ,LDL8[XG V[S8GL HMUJF.VMGM AFN G0[ K[ VG[ T[YL

VZHNFZGL VZHL ZN YJF 5F+ K[PH[GL ;FD[ VZHNFZ TZO[ ZH]VFT SZJFDF\ VFJ[, K[ S[
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VF{WMlUS lJJFN VlWlGID !)$* C[9/GL SM. VZHLG[  ,LDL8[XG V[S8 ,FU]  50TM

GYLPVF  ;NE"[  SFINFSLI  HMUJF.V  HM.V[  TM  VF{WMlUS  lJJFN  VlWlGID  !)$*

DF\  ,LDL8[XGGL  SM. HMUJF. GYLP VF AFAT[  56 SM8"G]\  :5Q8 56[  DFGJ]  K[  S[4VF

SFINFDF\ ,LDL8[XGG]\ SM. A\WG GYL45Z\T] VZHNFZ Z$ JQF" H[8,M ,F\AM ;DI A[;L ZCIF

CMI  TM  T[VMG]\  VF  S'tI  wIFG[  ,[JFG]\  ZC[  VG[  GFDNFZ  ;]l5|D  SM8"GF  Assistant

Engineer,  Rajasthan  State  Agriculture  Marketing  Board,Sub

Division Kota Vs. Mohan Lal 2013 (14) SCC 543 GF R]SFNFGF 5[ZFv!)

DF GLR[ D]HA 9ZFJ[, SZ[, K[P

''  19.  We  are  clearly  of  the  view  that  though  the

Limitation Act,1963 is not applicable to the reference made under

the ID Act but delay in raising industrial  dispute  is  definitely an

important circumstance which the Labour court must keep in view

at the time of exercise of discretion irrespective of whether or not

such objection has been raised by the other side.The legal position

laid down by this court in Gitam Singh that before exercising its

judicial discretion, the Labour court has to keep in view all relevant

factors  including the mode and manner of appontment,  nature  of

employment, length of service, the ground on which termination has

been set  aside and the delay in raising industrail  dispute,must  be

invariable followed. "

GFDNFZ ;]l5|DSM8"GF  R]SFNFDF\  5|:YFl5T SZ[, p5ZMST l;wWF\T  VG];FZ

56 CF,GF SFD[4SFDNFZGL lGD6]\SGL 5wWlT4SFDGM 5|SFZ VG[ VZHNFZ[ H6FJ[, T[DGL

GMSZLGF  ;DIUF/FGF4;FDFJF/FV[  ZH]  SZ[,  N:TFJ[HL  5]ZFJFG[  56  wIFG[  ,LWF  K[P

VF{WMlUS lJJFN  VlWlGID !)$* DF\  ,LDL8[XG V\U[  SM. HMUJF. SZJFDF\  VFJ[,

GYL45Z\T]  ,F\AF  ;DIAFN  SZJFDF\  VFJ[,  Z[OZg;  V\U[  GFDP;]5|LD  SM8"  NJFZF

Prabhakar V/s Join Director,Sericulture Department 2015(15) SCC



REFER-T-LC/98/2015 16 JUDGMENT

1  GF  R]SFNFDF\  9ZFJ[,  K[  S[4  The  limitation  act  does  not  apply  to  the

procedings under the I.D Act, the appropriate goverment would be

obliged to address itself whether industrial dispute on the date of

reference was a live industrial dispute. VFD ;NZ R]SFNM  HMTF  V[  CSLST

lGlJ"JFNLT K[  S[  VF{WMlUS lJJFN VlWlGID !)$* C[9/GL SM. VZHLG[  ,LDL8[XG

V[S8 ,FU] 50TM GYL45Z\T] VZHL SZJFDF\ VFJL tIFZ[ A\G[ 51FSFZM JrR[ VF{WMlUS TSZFZ

RF,] CTL S[ GCL T[ CSLST wIFG[ ,[JL HM.V[PVF SFDGF VZHNFZ NJFZF T[DGL CF,GL

VZHL TYF H]AFGLDF\ H6FJ[, K[ S[ T[VM TFPZ!q_!q!)(& YL ;FDFJF/F C[9/ ZMHDNFZ

TZLS[ SFDULZL SZTF CTF VG[ tIFZAFN TFP!q_$q!))_ ZMH T[VMG[ DF{BLS ;]RGF VF5L

K]8F SZ[, CTFPHIFZ[ CF,GL VZHL T[VMV[ ;G[ Z_!5 DF\ SZ[, CTLPVFD T[VM V[ VFXZ[

Z$ JQF" H[8,F ;DI AFN CF,GL VZHL SZ[,L K[PVF SFDGF VZHNFZ NJFZF VF8,M ;DI

VZHL G SZJF DF8[G] SM. SFZ6 H6FJ[, GYL S[ SM. B],F;M 56 SZ[, GYLPGFDPU]HZFT

CF.SM8"  NJFZF  Vadodara  mahanagar  corporation  kamdar  karmchari

union V/s Municipal commissioner 2018(4) G.L.R 3531 TYF Dinesh

Ramjibhai Vaghela V/s Ahmedabad Municipal Corporation 2018(2)

G.L.R 1201 GF R]SFNFVM NJFZF GFDP;]5|LD SM8"GF Prabhakar 2015(15) SCC

1  GF  R]SFNF  p5Z  VFWFZ  ZFBL  9ZFJ[,  K[  S[4When  dispute  raised  after

considerable lapse of period,workman required to give satisfactory

explaination for laches and delay and demonstrate that ' DISPUTE '

still exists.VF TASS[ GFDPU]HZFT CF.SM8"GM Divisional Controller G.S.R.T.

C  vs  Anopsinh  becharsinh  Parmar  2018(3)  G.L.R  790  GM  R]SFNM

J\RF6[ ,.V[ TM T[DF\ GFDPCF.SM8"[ 9ZFJ[, K[ S[4It is duty of Industrial Tribunal

to  adjudicate  whether  'live'  industrial  dispute  existed  on  date  of

reference.  Considering  that  dispute  raised  after  21  years  of

imposition of punishment, No explaination coming forth for delay.

No live dispute existed on date of reference.VFD GFDPp5,L VNF,TMGF
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R]SFNFVM  wIFG[  ,[TF  HIFZ[  ,F\AF  ;DIAFN VZHL  SZJFDF\  VFJ[,  CMI tIFZ[  51FSFZM

JrR[GL TSZFZ HLJLT CMJFG] VZHNFZ[ ;FALT SZJ] 50X[ VG[ T[GL U[ZCFHZLDF\ VZHNFZ

SM. NFN D[/JJF  CSNFZ AGTM  GYLPVF SFDGF  VZHNFZ  NJFZF  VFXZ[  Z$ JQF"  AFN

CF,GL VZHL SZ[, CTLPT[VMV[ K]8F SZJFDF\ VFjIF tIFZ[ SM. lJJFN p5l:YT SZ[, GYLP

H[YL VZHNFZ[ Z$ JQF" AFN p5l:YT SZ[, Z[OZg;GL lJUT DFGL XSFI T[D GYLP

s!&f VZHNFZ[  T[GF  DF\U6LGF  lGJ[NGDF\  T[VM  ;FDFJF/L  ;\:YFDF  TFPZ!v!

v(& YL ZMHDNFZ TZLS[ OZH AHFJTF CMJFG]\ VG[ T[VMG[ TFP!v$v)_ GF ZMH K]8F

SZ[, CMJFG]\  H6FJ[, K[P HIFZ[  VZHNFZ[  VF\SvZ GF DF\U6LGF lGJ[NG ;FY[ ZH]  SZ[,

R]\86L  5\R  TZOYL  .:I]  SZJFDF\  VFJ[,  VM/B5+GL  h[ZM1F  GS,G[  J\RF6[  ,[TF  T[DF\

VZHNFZGL TFP !v!vZ__Z GF ZMH p\DZ JQF"o Z! JQF"GL H6FJ[,L  K[PCJ[ HM VZHNFZ

V[J]  SC[TF  CMI  S[4  T[VM  !)(& DF\  ;FDFJF/FGL  ;\:YFDF\  GMSZLDF\  NFB, YI[,F  TM

T[VMGL p\DZ !)(& GF JQF"DF\ 5 JQF"GL U6FI VG[ 5 JQF"GL p\DZ[ T[VM ;FDFJF/L ;\:YF

S[ ;ZSFZL ;\:YF K[ VG[ T[DF\ VZHNFZ ZMHDNFZ TZLS[ NFB, YI[,FGL CSLST 56 DFGL

XSFI T[D GYL VG[ T[YL 56 VZHNFZGF Z[OZg;GL CSLST U|FCI ZFBJF IMuI H6FTL

GYLP

s!*f VFD VZHNFZG[  K]8F SZJFDF\  VFjIF T[GF TZTGF VUFpGF V[S S[,[g0Z

JQF"DF  V[8,[  S[  !)()v)_  DF  T[D6[  ;TT  Z$_  lNJ;YL  VMKF  GCL  T[8,F  lNJ;

DF8[ SFD SZ[, CMJFG] ;FlAT YFI tIFZAFN VZHNFZ[ ;FDFJF/FGF pWMUDF V[S SD"RFZL

TZLS[  V[S JQF"GL GMSZL 5]ZL SZL CMJFG]  DFGL ,[JFDF\  VFJ[ K[P5Z\T]  CF,GF S[;DF\  ZH]

YI[, N:TFJ[HL 5]ZFJF p5ZYL VZHNFZ[ ;FDFJF/FG[ tIF\ ;FDFJF/FGF SFDNFZ TZLS[ ;/\U

V[S  JQF"  SFDULZL  SZL  CMJFG]  H  ;FlAT  YT]\  G  CM.4VZHNFZ  VF{WMlUS  lJJFN

VlWlGID !)$* GL  S,D Z5 sALf  C[9/ D/JF5F+ ,FE D[/JJF  CSSNFZ  AGTF

GYLPT[YL  VZHNFZGM  S[;  VF{WMlUS  lJJFN  VlWlGID  !)$*  S,D  Z5sV[Of  C[9/

VFJTM  G  CMI  ;FDFJF/F  V[  SM.  56 HMUJF.VMGM  E\U  SZ[,  CMJFG]  ;FlAT  YT]

GYLPVZHNFZGL  DF\U6L  H[JL  S[  50[,  lNJ;MGF[  5UFZ  ;FDFJF/F  R]SJL  VF5[  T[GF

VG];\WFG[ V[D SCL XSFI S[ VZHNFZ[  ;FDFJF/FG[ tIF\  !)(& YL !))_ ;]WLGF RFZ

JQF"GF ;DI NZdIFG ;/\U VG[ ;TT SFDULZL SZL CMJFG]\ H ;FlAT YT]\ G CM. VZHNFZ
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;FDFJF/F  5F;[YL  VZHLDF  H6FjIF  5|DF6[GL  S[  VgI  SM.  56 HFTGL  NFN  D[/JJF

DF8[  CSSNFZ  AGTF  GYLP  T[YL  VZHNFZG[  50[,  lNJ;MGF  5UFZGL  ZSD  R]SJJFGF

C]SD ;FY[ D]/ HuIFV[ 5]Go:YFl5T SZJFGM C]SD SZJF 5F+ S[; G CM. D]NNF G\PZ GM

HJFA GSFZDF\ VF5] K]\P

p5Z SZ[, RRF"4lJRFZ6F VG[ VJ,MSGGF VFWFZ[ VZHNFZGL ;NZ VZHL

D\H]Z SZJF5F+ H^FFTL G CM. gIFIGF lCTDF\ GLR[ D]HAGM VFBZL C]SD OZDFJJFDF\

VFJ[ K[P

voo C] S D oov

!P VZHNFZ DLGFA[G GZ[XEF.GM Z[OZg; V[,P;LPV[;PG\P)(qZ_!5 VFYL

GFD\H]Z SZJFDF\ VFJ[ K[P

ZP CF,GM R]SFNM VF{nMlUS TSZFZ WFZFGL S,D !*s!f D]HA ;D]lRT ;ZSFZ

G[ 5|l;wW SZJF DMS,JMP

#P ;NZ Z[OZg;GM 5MT 5MTFGM BR" 51FSFZMV[ 5MT[ EMUJJMP

TFP#_q_)qZ_Z_                               slJHIl;\C EFJl;\C RF{CF6f 

D]P;]Z[gN=GUZ                               5|L;F.0L\U VMOL;Z4,[AZ SM8"
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