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11. In the present case, the central question is whether the
prosecutrix was below 16 years of age at the time of the
incident. The prosecution in support of their case adduced two
certificates, which were the birth certificate and the middle
school certificzte. The date of birth of the prosecutrix has been
shown as 29.08.1987 in the Birth Certificate (Ext. P/5), while the
date of birth is shown as 27.08.1987 in the Middle School
Examination Certificate. There is a difference of just two days in
the dates mentioned in the abovementioned Exhibits. The Trial
Court has rightly observed that the birth certificzte Ext.P/5
clearly shows that the registration regarding the birth was made
on 30.10.1987 and keeping in view the fact that registration was
made within 2 months of the birth, it could not be guessed that
the prosecutrix was shown as underaged inview of the possibility
of the incident in question. We are of the view that the
discrepancy of two days in the two documents adduced by the
prosecution is immaterial and the High Court was wrong in
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presuming that the documents could not be relied upon in
determining the age of the prosecutrix.

12. This Court in the case of Mahadeo S/o Kerba Maske Vs.
State of Maharashtra and Anr., (2013)14 SCC 637, has held
that Rule 12(3) of the Juvenile Justice (care and Protection of
Children) Rules, 2007, is applicable in determining the age of the
victim of rape. Rule 12(3) reads as under.

Rule 12(3) : In every case concerning a child or juvenile in
conflict with law, the age determination inquiry shall be
conducted by the court of the Board of, as the case may be, the
Committee by seeking evidence by obtaining (i) the matriculaion
of equivalent certificated, if available ; and in the absence
whereof ; (ii) the date of birth certificate from the school (other
than a play school) first attended ; and in the absence whereof ;
(iii) the birth certificate given by a corporation or a municipal
authority or a panchayat ;(b) and only in the absence of either
(i), (ii) or (iii) of clause (a) above, the medical opinion will be
sought from a duly constituted Medical Board, which will declare
the age of the juvenile or child. In case exact assessment of the
age cannot be done, the Court or the Board of, as the case may
be, the Committee, for the reasons to be recorded by them,
may, if considered necessary, give benefit to the child or juvenile
by considering his/her ago on lower side within the margin of
one year. and, while passing orders in such case shall, after
taking into consideration such evidence as may be available, or
the medical opinion, as the case may be, record a finding in
respect of his age and either of the evidence specified in any of
the clauses (a)(i), (ii), (iii) or in the absence whereof, clause (b)
shall be the conclusive proof of the age as regards such child
orthe juvenile in conflict with law.

13. This Court further held in paragraph 12 of Mahadeo S/o
Kerba Maske (supra) as under : Under rule 12(3)(b), it in
specifically provided that only in the absence of alternative
methods described under Rule 12(3)(a) (i) to (iii), the medical
opinion can be sought for. In the light of such a statutory rule
prevailing for ascertainment of the age of the juvenile in our
considered opinion, the same yardstick can be rightly followed
by the courts for the purpose of the ascertaining he age of a
victim as well. (Emphasis supplied) This Court therefore relied
on the certificates issued by the school in determining the age of
the prosecutrix. in paragraph 13, this Court observed : In light of
our above reasoning, in the case on hand, there were certificates
issued by the school in which the proseuctrix did her V standard
and in the school leaving certificate issued by the school under
Exhibit 54, the date of birth has been clearly noted as
20.05.1990 and this document was also proved by PW 11. Apart
from that the transfer certificate as well as the admission form
maintained by the Primary School, Latur, where the prosecutrix
had her initial education, also confirmed the date of birth as
20.05.1990. the reliance placed upon the said evidence by the
Courts below to arrive at the age of the prosecutrix to hold that
the prosecutrix was below 18 years of age at the time of
occurrence was perfectly justified and we do not find any
grounds to interfere with the same.
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In Jarnail Singh vs State Of Haryana CRIMINAL APPEAL NO.
1209 OF 2010 on 1 july, 2013, .............. Therefore, in our
considered opinion, it would be just and appropriate to apply
Rule 12 of the 2007 Rules, to determine the age of the
prosecutrix VW-PW6. The manner of determining age
conclusively, has been expressed in sub-rule (3) of Rule 12
extracted above. Under the aforesaid provision, the age of a
child is ascertained, by adopting the first available basis, out of a
number of options postulated in Rule 12(3). If, in the scheme of
options under Rule 12(3), an option is expressed in a preceding
clause, it has overriding effect over an option expressed in a
subsequent clause. The highest rated option available, would
conclusively determine the age of a minor. In the scheme of Rule
12(3), matriculation (or equivalent) certificate of the concerned
child, is the highest rated option. In case, the said certificate is
available, no other evidence can be relied upon. Only in the
absence of the said certificate, Rule 12(3), envisages
consideration of the date of birth entered, in the school
first attended by the child. In case such an entry of date
of birth is available, the date of birth depicted therein is
liable to be treated as final and conclusive, and no other
material is to be relied upon..............
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