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IN THE COURT OF CIVIL JUDGE SENIOR DIVISION,
KOLHAPUR AT KOLHAPUR,
(Presided over by Shailesh A. Bafna)

Regular Civil Suit No.454/2015 Exh. No. 61 /A

1.

Smt. Shobha Sunil Borge

Age 36 years, Occ. Business,
Mrunal Sunil Borge

Age 21 years, Occ. Education,
Sushant Sunil Borge

Age 16 years, Occ. Education ... Plaintiffs
(Guardian mother plaintiff No.1
Smt. Shobha Sunil Borge)

All R/o R.S.No. 3, Hiss No.1,
Shivswarup Nagar, Plot No.1,
Pachgaon, Kolhapur.

//Versus//

Ramakant Ganpatarao Gaikwad,

Age 52 years, Occ. Nil,

R/0 R.S.No.3, Hissa No.1, ... Defendant.
Shivswarup Nagar, Near Plot No.1,

Pachgaon, Kolhapur.

CLAIM: Suit for perpetual injunction.

Advocates Appeared -
Shri.J.D. Zite Advocate for plaintiffs.
Shri.R. A. Mehta Advocate for the defendant.
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JUDGMENT
(Delivered on 04" May 2026)
Plaintiffs have sued the defendant for the relief

perpetual injunction.

> 4 At the threshold, it is advantageous to note certain
admitted facts. Gala no.3, situated in R.S.No. 3/1, Plot No.l is
originally owned by the defendant (Hereinafter referred as “the
suit property”). The defendant has filed R.C.S.N0.336/2013 for

declaration and possession of the suit property.

3. Plaintiffs' case shorn of superfluities is as follows :-
Plaintiff no.1 is mother of plaintiff no.2 and 3. The
deceased husband of plaintiff no.1 had agreed to purchase the
suit property from the defendant for consideration of Rs.44,000/-
(Forty-four thousand only). He paid entire consideration and
after its receipt in presence of witnesses executed, defendant
executed the sale deed on 08.11.1996. On 08.11.1996 the
husband of plaintiff no.1 was put possession of the suit property.
However, after affixing registration number it was found that
verification was necessary for the sale deed. Hence, it was kept
pending. Thereafter, in inspection Sub-Registrar found that,
verification was not necessary. So 14.03.2001 he registered the
sale deed. Since 8.11.1996 he and after his demise plaintiffs are
in settled possession of the suit property. The defendant is
unnecessarily issuing notices despite that suit is pendency. Then

on 27.04.2015 he interferes with their peaceful possession over
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(Judgment) .. {0 Reg.Civil Suit No.454/2015

the suit property. Hence, they were constrained to file the present

suit for relief of perpetual injunction.

4. The defendant has adopted the say of application of
temporary injunction as his written statement (Exh.11). He
denied all adverse contentions, averments and allegations in the
plaint and inter alia contended that, the sale deed was never
executed and registered as no consideration was not received. So,
no question of granting of any possession arises. Plaintiffs have
no concern with the suit property. Hence, he prayed to dismiss

the suit with compensatory costs.

5. Heard learned Counsels for the parties. Perused the
written notes of argument filed by plaintiffs (Exh.59). On the
aforesaid rival pleadings of the parties, my learned predecessor
was pleased to frame issues (Exh.21), which are reproduced

below along with my findings and reasons therefor :-

1) Do plaintiffs prove their lawful : In affirmative
possession over the suit property ?

2) Do plaintiffs prove the defendant
caused obstruction and interference to : In affirmative
their peaceful possession over the suit
property?

3) Are plaintiffs entitled to the relief of : In affirmative
permanent injunction ?

4) What order and decree? g As per

final order.
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REASONS
6. Plaintiffs have examined Pwl Shobha Sunil Borge
(Exh.31) and got marked certain documents in order to buttress
their claim.
y A Defendants have not adduced any oral evidence.
AS TO ISSUE NO.1 :-
8. Pw1 Shobha (Exh.31) deposed as per her plaint. She

deposed that her husband had agreed to purchase the suit
property from the defendant for consideration of Rs.44,000/-
(Forty-four thousand only). Accordingly, the entire consideratio
was paid. On 08.11.1996, the defendant executed sale deed in’
her favour and was presented for registration. On 1.03.2001 Sub- |
Registrar on inspection found that verification was not necessary,
then it was registered. Since 1996, her husband and after his

demise, plaintiffs are in possession of the suit property.

9. In the cross-examination she admitted that, she had
not produced the sale deed. She and Sachin Davare were running
ice-cream business in the suit property. After the demise of her

husband, plaintiffs are in possession of the suit property.

10. Later on, plaintiffs have produced the certified copy
of the sale deed (Exh.59). Perusal of said sale deed, the theory

put for by plaintiffs by way of ocular evidence is corroborates that
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the sale deed was presented for registration in year 1996, but it
was registered in 2001. Further they have produced documents
i.e., Namuna 8A (Exh.32), tax receipts (Exh.50 to 55) and 7/12

extract (Exh.56) to prove their lawful possession over the suit

property.

11. In order to prove his case defendant has not entered
witness box. Hence his theory, that he had agreed to sell the suit
property to the husband of plaintiff no.1. He signed the sale deed
but as he had received the consideration, though he was present
in registration office, he left without registering it. He did not
register the sale deed, cannot be said to be proved. Mere taking

plea in the written statement does not ipso facto prove the case.

12 In this behalf, plaintiffs have relied on Vidhyvadhar Vs.
Mankikrao & Anr; AIR 1999 SC 1441 and Damaciano Fernandes
Vs. St. Anthony’s Chapel & Anr., 2015(3) Mh.L.J. 713. Both ratio
is aptly applicable to present case. Their Lordships have held that
“Where the party to the suit does not appear into the witness box
and states his own case on oath and does not offer himself to be
cross-examined by the other side, a presumption would arise that
the case set up by him is not correct.” As the defendant has not
step in witness box an adverse inference needs to be drawn

against him.

13. As per the provision of Registration Act, the sale deed

has to be presumed to be applicable from the date of execution
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and not from the date of registration. Perusal of sale deed
(Exh.59) discloses that it was executed in year 1996. This
evidence appears to be in corroborating the testimony of Pwl
Shobha (Exh.31). Thus, plaintiffs have proved that on the basis of
the sale deed that husband of plaintiff no.1 became the owner
and possessor of the suit property. Thereafter, plaintiffs came in
the lawful possession of the suit property. Hence, I answer the

issue no.1 in the affirmative.

AS TO ISSUE NO.2 :-

14. Pwl Shobha deposed that the defendant had filed

Regular Civil Suit No.336/2013 for declaration of the sale deed

as null and void, possession and injunction. On its basis on
24.04.2015 he had issued notice (Exh.58). Thereafter, on
27.04.2015 he threatened plaintiffs to dispossess from suit

property and caused obstruction.

15. In the cross-examination she admitted that, after the
demise of her husband, the defendant did not come or she had
no occasion to meet him. This isolated or stray admission cannot
be said that, they had no occasion to meet each other. There is no
suggestion that, on relevant date i.e., 27.04.2015 defendant did
not meet and no incident as deposed occurred was ever
suggested. Merely no meeting occurred does not mean that no
obstruction or threat was issued. At the most one can say that no

physical meeting occurred.
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16. On the contrary, there is ample documentary evidence
like notice (Exh.58) and institution of the suit Regular Civil Suit
N0.336/2013 (Exh.57) to show that, the defendant was claiming
possession over the suit property. It is not mandate that there
should be physical obstruction to claim permanent injunction.
The act on the defendant in present case claim possession in
notice and suit, also amounts obstruction and invasion into the
peaceful possession of plaintiffs over the suit property. This is
sufficient to hold that plaintiffs have proved that the defendant is
causing obstruction and threatening to dispossess them. Hence, I
answer the issue no.2 in the affirmative.

AS TO ISSUE NO.3 :-

17. Plaintiffs have proved their lawful possession over the
suit property. So also, the act of defendant instituting suit
claiming possession of suit property and unrebutted testimony of
Pw1 Shobha that on 27.04.2015 the defendant threatened them
to dispossess from suit property and caused obstruction goes to
prove invasion, threat and obstruction to their peaceful
possession over suit property. Failure to adduce evidence or step
in witness box by the defendant lends to draw an adverse against
him. Both the ingredients to claim relief of permanent injunction
are proved by plaintiffs. During the pendency of the suit,
temporary injunction was granted in favour of plaintiffs. It needs
to be confirmed. So, plaintiffs are entitled to permanent

injunction. Hence, I answer the issue no.3 in the affirmative.
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AS TO ISSUE NO.4 :-

18. For the aforesaid reasons the suit deserves to be
decreed with costs. The temporary injunction granted during
pendency of the suit needs to be confirmed. Hence, for the
aforesaid reasons, in answer to the issue no.4, 1 proceed to pass
the following order :-
ORDER
1. The suit is decreed with costs.

2. The defendant, or any person acting on his
behalf is restrained from interfering with
plaintiffs’ possession over the suit property in
any manner whatsoever.

3. Decree be drawn accordingly.

4. Keeping in the mind the spirit of e-filing and
Less Paper or Paperless ecourts, print out of this
judgment is not taken. Hence physical hard copy
of this judgment with my signature is not kept
on Record.

5. Digitally Signed Judgment is available online on
Case Information System (CIS) and ecourts
Portal. Hence, if certified hard copy of this
judgment is asked, it shall be provided by taking
print out of the Digitally Signed judgment
available on CIS or ecourts Portal by Registry.

. Since there is no provision in Civil Manual in
regard Digitally Signed judgment, Registry is at
1 AFhah print out of this Digitally Signed
judgment on record, if so required.
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1. The suitis decreed with costs.

2 The defendant, or any person acting on his behalf is restrained from
interfering with plaintiffs’ possession over the suit property in any manner
whatsoever.

Decree be drawn accordingly.

-

Keeping in the mind the spirit of e-filing and Less Paper or Paperless

ecourts, print out of this judgment is not taken. Hence physical hard copy

of this judgment with my signature is not kept on Record.

5. Digitally Signed Judgment is available online on Case Information System

(CIS) and ecourts Portal. Hence, if certified hard copy of this judgment is
asked, it shall be provided by taking print out of the Digitally Signed
judgment available on CIS or ecourts Portal by Registry.

6.  Since there is no provision in Civil Manual in regard Digitally Signed
judgment, Registry is at liberty to retain print out of this Digitally Signed

Jjudgment on record, if so required.
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