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While Section 53 relates to a contingency
where the Statute ernjoins that any /nspector

before searching a place must obtain a warrant


https://indiankanoon.org/doc/110162683/
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from a Magistrate, Section 54 /s a special
provision which arises in urgent cases where rt
may not be possible for the office to obtain a
warrant from the Magistrate. When such is the
situation, in the present case on hand though
the search warrant which Is manaatory was not
obtained in accoraance with Section 53 of the
Excise Act, the Officer concerned should have
recorded the grounds of his belief in writing
and should have proceeded to conauct the raid
as per the provisions of Section 54 of the
Excise Act. The judgment of the Apex Court
relied by the learned counsel for the petitioner
n KL. Subhayya (supra) is thus squarely

applicable to the rfacts of this case.

The Turther circumstance that goes
aqgainst the case ofr the prosecution /s that the

eye witnesses to the seizure mahazar PW-2 /
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Fashwarappa and PW-3 / Devarafu K.G. have
turned hostile and have not supported the case
of the prosecution. Hence, the reliability of
Exhibit P1 Seizure mahazar has become shaky.
Thus, the Trial Court has proceeded to convict
the petitioners based on the evidence of PWs 1
to 4 to 6, official withesses, who are all
/nterested witnesses. All of them being
/nterested witnesses to the case of the
prosecution, the Trial Court has erred in
convicting the petitioners based on therr

eviadence.

The prosecution has rarled to examine
the Chemical Examiner who examined the
contents of the sachets and Issued the
chemical analysis report as per Exhibit P11 and
hence the non-examination of the analyst has

also rendered 1atal to the case of the
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prosecution. In view of all these reasons, / am
of the opinion that the judgment of conviction
and order of sentence rendered by the Trial
Court which has further been affirmed by the

Appellate Court, requires to be set asrae.
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