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1. Gujarat High Court-Veterinary Officer And Anr. vs Rajendrasinh R. Jhala on
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2. Supreme Court of India
Secretary, H.S.E.B vs Suresh & Ors Etc. Etc on 30 March, 1999

3. Supreme Court of India (D.B.)
Deepali Gundu Surwase vs Kranti Junior Adhyapak Mahavidyalaya
(D.Ed.) and Ors on 12 August, 2013

4. Supreme Court of India ( From Madhya Pradesh) (D.B.)
Nicholas Piramal India Ltd., Vs. Hari Singh

5. Punjab-Haryana High Court
Food Corporation Of India, Haryana ... vs The Presiding Officer,
Central Govt. ... on 8 March, 1987

6. Supreme Court of India

Hussainbhai, Calicut vs Alath Factory Thozhilali ... on 28 July,
1978

7. Supreme Court of India ( From Allahabad) (D.B.)
I F F CO-OP LTD Ahmedaba V/S Industrial Tribunal-1 Ahmedabad ON 06
March 2002

8. DCIT, CIRCLE 13(1), New Delhi V/S M/S Nitrex Chemicals India Ltd., ON
03.08.2015
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1. (1989 ) 3 (S.C.) Ratan Lal Adukia & Anr V/S Union Of India.

2. 2015 II CLR 945 (S.C.) Zuari Cement Ltd V/S Regional Director,
E.S.I Corp.& Ors.

3. 1998 LLR 240, (S.C.) P. Virudhachalam & Ors V/S The
Management Of Lotus Mills & Anr

4. 2006 I CLR 938 (BOM. H.C.) Indian Airlines Ltd. V/S Prakash R.
Parab on 23 August, 2005

5. 2008 LLR 810 (BOM. H.C.) Maharashtra State Road Transport
Corporation, Bombay V/S Prakash Tulshiram Pardeshi

6. 2016 II CLR 476 M/S Ariane Orgachem Pvt.Ltd V/S Wyeth
Employees Union & Ors on 29 April, 2015

7. 2015 LLR 188 (P&H) Sanjeev Kumar V/S Presiding Officer,
Industrial Tribunal, Bathinda ... on 16 December, 2014

8. (S.C. H.P.) Mohd. Ali V/S The State Of Himachal Pradesh on 16
April, 2018
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AlBIs Qg GRl 1ET9 ol saH- 2 A Yol GulRed AIa cied IS
[Quie Rl 1cw9 ofl sdH— 20 () 2118 s6H — 2 () Yo [Auie GuRYd s
8. Al Ul e Ydial U B.9gHi Al SIHall oflyl uASR Bis—u
GaeduriHi A dIsRg 8 § ofl¥l U2ISIR UGH UISIR of.02 Hi SIHER 315 SIH
Sl &dl.a diloll Yfoliol sl ULH UISR ol.01 YO Sudllall SIHER
adls areral Hizell Hiviel GuRed s edl.xefl ofll U2iSiR UH U2iSR o.o02
SlogseR oll SIHER &dl. dgHi GaadulR Adi dHi [GIHRLS UM UYH UISR of.0
Aol 3 oA AN o®fl A9 [dIsRG B.dgHi dligHigoll Y[oiRuaiHI FlsIg
o Hal sRIFl 52 Adl side s edl.agyi UM UISR .o oA ofll
U2181Ral g2l Al ugl el AHA Ug) oflgfesA suollA aglae dle adl.dgiai ueA
U2ISIR ol.03 allgesA SuUdll A1 SIg 218U 2 o2l dgHi ULH URISIR of.02
§ X slogise Aok sz oflA  SRIEAR  dRRIcH  GRI4dl &,
Slogiseell YURAIERBR edRl % dlofl 61%3], UAAR [A930] SIHSIY SAIHI AHIdg

glJ d &slsdal 2is—23 &l yoiioflel AHel 523G S. iS—03 oil HidALII [G1AEai

AHY AHIS—0< Hi HEURA Hi2ILI1 [G1AEtH] UYH URISIR .03 2§ SIg 413U o1€].
UH U2ISIR 01.03 ol Aol¥Aoe e4Rl ULH UISIR of.0q URIE Ldlol vial #2llold]
dl.a§/03/200% Hi AUIHi 1dd 8. dial deil delde Aal—200¢ Yel UdIdd.
AR ofl%l URISIR €d4RI Adoll g2l &dlall dl.09/q0/2000 ofl &l) d AHI UL
U2ISIR 0.0 al 2 ¥ &dll. A&l g2l &Yl A3 SIRIEAURCI GG ULH UZISIR 01,03 ol
SIS HIlBc11R ol®fl. dgHi ULH URISIR 0.0 SudllHi SIRIH] SIHER dR]S 2110l
[Agie Aol Yfoidal 4RI AIEL.S]. A of. Uo /2000 Al AI€Isio]l SIRIIENHI
evid s3d &dl. ial dHi dI.0w/0a/2002 dll A% dAAIS [FCA] SIHER il
%ok A%23 ol UAH USIR ol.oa wa 2 URA AdHIdld  A[EsIZ ]
36133 AHIG ol &AM &(. I AIcidal ofl¥l u2isR dHefl GazauiRini uel 2dIsiRg
8. ¥ AHI8lo AR _Ais—w &l 355 GWR 8. | A1 Aol AIBIs [Qule
Aleoflunoll sdd- 2 (3) d¥l sdd— ¢ (3) dHY YRid [oRIH— SR
HYO! Aol UISIR] 9 YAd] &dl. A8l ULl BId0l 3502 € SAUI RY S
8. dgjHi HEERI A wIRYsad]/ AH el 0l 2511 UIF ©Is] 1A &l d i

Aol g1 AR.ELAY. &l Anddl &l d Y Sl 8. d AIER ULl dlal Slef
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&SHC of &1 € YdIal U 8. dHIH A%I2N Adll &lCGoll 3§04 € SN ;R Sd

9.

10.

11.

12.

13.

14.

| SlHoll ULH URISIR ol.03 20281 dR% oflA HYGlall YSIEIRA 2% A 8.

1979 LAB. I.C. 827 (S.C.) (M.P.) Pottery Mazdoor Panchayat vs The
Perfect Pottery Co. Ltd. & Anr on 19 October, 1978

1998 (1) L.L.N. 269 (H.C. DELHI) Eagle Fashions, Delhi vs.
Secretary (Labour) Government of National Capital Territory of
Delhi, New Delhi and Others,

(H.C. Of Kerala) Krishnan Panicker K. vs Hindustan Machine Tools
Ltd. And Ors. on 17 August, 1999

2019 (2) LLN 582 (SC) Globe Ground India Employees Union vs
Lufthansa German Airlines on

(5.C) Oshiar Prasad & Ors vs the Employers In Relation To
Management Of Sudamdih Coal Washery Of M/S Bccl, Dhanbad,
Jharkhand

(8.C) Tata Iron & Steel Company Limited vs The State Of
Jharkhand

(5.C) The Sindhu Resettlement Corporation ... vs The Industrial
Tribunal Of Gujarat & Ors

1995 I CLR 767 (H.C. P&H) Daljeet & Co. (P) Ltd. vs Singh vs
State of Punjab & Ors.

(S.C) Bharat Heavy Electricals Ltd. vs Mahendra Prasad Jakhmola &
Ors.

2016 (4) LLN 231 (DB)(RAJ) Ram Gopal Gupta vs Judge, Industrial
Tribunal and ors.

2017-1II-LLJ-349 (DEL) LNIND 2017 DEL 1561 (H.C. DELHI) Suresh
Pal Vs Management Of Municipal corporation of Delhi

1998 LLR 240 (S.C) P. Virudhachalam & Ors vs The Management
Of Lotus Mills & Anr on 9 December, 1997

2016 II CLR 478 (S.C) Ariane Orgachem Pvt.Ltd vs Wyeth
Employees Union & Ors on 29 April, 2015

2007 GLR 1 45 JINDARSING BAHRA & ANR V. CARGO MOTORS
LTD.
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GURSA YSIEIRA UYH UASR o.03 R %Y Al & d YSIERAAHI
¥ SIUEloll U8 [Rieglid 418 g AHa .
(%) Al SIA SAoj 35S &lol Adli | SAali oA [a12f HIS of|A YXGiali
HERA GulRad M 8. Al SIA 5uo] 38S &lal Adi 1 SAoli oAU [oif

HI2 of | YxOiall HEIRA GURed &1y 8.

—: HEIRA -
Hel ol . Q) ol uisiR RAUR 53 8 5, A ol weell ARsIUEAR SAIHI
A1Ad] & 2
HEI ol.2. 2 ofl%1 uzisiRal aiislofl 4o ¥oyIRA USAI [EAlall UAR

A(Bd A9 of1s31e/] Yoi:2€01Ud Sa1 §S5H 51 FfA ?

Helol.3. UsSH?

(au) GURASA HEIRAI 2i3ail HIRI AIREI of|A Haxod 8.
HEl ol . : oISIRHI
Yel ol 2. : oiSIRaI’
Hel ol. 3. : AIUi3] ESH ol
—: sREN :—

(25) ygloi. 281 3 :—

AIH GUASA ANINHI AcifE&d  SIHERG &ldall 350 A51RH]d]
¥ d ARNE] HiIrgd AH1g.5].9820l] sAH — 20 () 869 U [a1Rfu 248 32
&AM a1y FHi Aoifeia HHAAofl uSAI [EdAlell Y1 U2IIR A(Bd Yol 2&I(Ud Sl
$ 54 ? YUl Hecdall HEl Y Aal — 2003 &l JEIAT AH GGl 35024 oI
[olefa 48] 152 &AA 8. 2ol FaHi Aciella HHUNA HotigRl] €:Alol AATA 2%
S HidI2l | [G1dEaloll €I GiUIY % 3] dHIH &SIsdlal HEEIR JosIR S 8.
Fefl Al ueH oflyl uzisR SIHER ddel Hidlell [adedHi ¥ &slsdl eildd
8 d YRR sdl0fl WS oI ofl¥1 U2iSIR SIHER GUR BA 8.
(as.q) Al 513 ol uisRell 4ia Al 8 5, 1 siHall ol uisR

SIHEIR USH UASIR oi.0q 21Hi SRIH] usiRall si1H Gu siRIH] siHER ddls
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dl.os/ovw/acce &l MU dilS El6is 3. We.50/— oi udlRY]l S uid

Aol gsierRlYl  oixadl AHIAd 8. AHH ofl¥l USSR SIHEIRG

olls3loll AHA AHUAIN [odsAS il oflagd AI1s 8. ] oflxl SRR SIHER
ol Vo 1] SIHERIS 128Ul AHRI Slofoll &5S] dHY dleil Aud] of &dl ¥l
A SIHER Ay A18] SIHER AHY A1€l] SIHERIA 421501 Gy 532 ""ddAIs [Fedl
SIHER A" Y[oruciHi AISRII dofl ¥R ULH U2ISRA &dli ¥ ] SIHERI]
Yfotot dlsdlall AsHI2 AERIEIE], [SootiuiZ] ¢ ddlol 13 83] €ldg. dHy 24
SIHER BUR R YA SAig] I3 53 €l Hal Y[olal dlsdlall Udbcoi3U 2 GUR
qIUAel AHY 22150li (SIS 6192 8] Y[oiuataiell AR a1l 2A1udl EHIRI S,
AH SIHER dl A1l SIHERIA Aol 13 Hudiof] ofl WSH.¥E[] 243 ol uaisiR
SIHER A2l A1e] SIHERIA USH USIR SIPURl %idall SRRl [Aall, SiguRl ¥idof]
aldl, u%Me & viaisly awd sl (Aotl, gedl ouiali Riegiia (A3es,
MR ¥Al, ASIRUEA Id, ASIAS alsAHie] UUH UISIR 6.0 di AR
(61510152 211801 240l Bcud et sudllaii dl2 GURL] SIH BUR 81%R of AUl £ HIMGiS
&sHell dl.ow/ 10 /2000 ol A%/l 921 S B,

(as.2) UH URISIR 01.02 ofl oiAIY A] & §, AH] ULH Uali of. 2, UUA
U2ioli of.q ofl ofi €] Slogise AoR (YAl Aos ANaiIdIRIol) AS2 — 1EY0 &5
Wdlall €1ddi Aol Slogise? &di. del AHH] AHHRI Uldioll SIHER] As] UYH
Uil of.q ol HI2 SIH SAUd &dl.d AUHIRI SlogISeel] Ad(€ 215 Uvial] v
AHlddl &dl.agHi AEE SlHoll 23 1S 350AHI AH] ULH U2ioli 4 Joli AciEl]
Addls § do Adls eldidl olicid ossl sdlofl 28 s %0A  dlol
gldiol SRVI ol IHER EIA AR AUEE GHIcid BUR oI [a1fY $UI HIZ BSH
a4 aigl &l IR Hivelotl (o1AEaiHi ¥11AH AEE didl (o133 el 21 (o
8. oflel U2ioli AH] ULH Uiali 0i.2 ofl oli AH] HIRSA [AIHR[S UIACI. AH] A2l
UYH Uioli o ol UA UAA s Yviofl YEd HI2oli SAefl A48 Yai 211
USIRall SIHER &di.dell ofl¥| U2ioli Al AH] U—IH Uidli ol. 2 [[dI Ao SIS UL
UH Uialiof] U3 'SIHER' d@ll 'HIAS' dlSoll A€ of &l Aol A1F ULl olef].
oflo| U2ioti A1 U—H URiali ol.2 ail oli AAH] HRSA [G1HR[S WAGT AH] A& UYH

U2ioti 6. ofl 9 YAA A8 Udall Yed HIZotl SARell A48 Y1 82111 USRI
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SIHER &di il ] 0.2 d¥l ol.2 dRJoll AGRR Slogise ¥ (edA YI &dl d
€A ofll uidtiofl allsdlell ULl 21141 211U 2 1Ll &S %] 8dl. 2413 ofll ugiali
AH UYH Uiali of. 2 allali &A1l SIHER &di. al dH ©di oflsl uicli %]
WHIMBISUR A Hloldl 81> § A1 UH Uiali o.q oflali ¥ SIHER &dl dl dd
AANHI dHWT AEE g0 Hiell 4] UIH U2iali oi.R ol dicsidls sldle
A4l AgA. Wg ofll uziali o [@AAgicR] didl s3] 261 8. 2Ha dell oflx
Uefalioli 3%2021al Principle Of Election ol [Bielidoll i€l olS 8. UAH Ueiall
ol.q ol d¥l AH o. 2 dldfl AT AAANBIS dsAR AlE[cRIH—1CT9 ]
saH—a¢ (3) a8l R (3) 869 AHIYIol SI¥dIE] €ERAlol Al.9—1—2002 di
A% A8 10l A(E SRl HeuRYe] AHI8I0 SAR SUT &dl. VHal d UHILT HYS
Y[olual ol AHH] UYH U2loll of.2 oflali SIHERIA SIuH] LIl a8l Yol
H12oll daal] Hivrel ¥dl s3) &dl. el dofl AANHT AUH] ULH Uiall 6.2 oll A A
S1Hall oflogl ugiall Aledoti dHId AGi(Ed SIHERIA 921 dndR d¥l alldl2d udlR
Fed] AsAuA=M21 28H. F U di &> dHal AwYSLloll 254 of1s] 655 %10l] 254
dgl BAIo]l 9y 9EEE—2000 8l 2000—200% HI2 €A £ 2SI F2d| cHlotel]
/H §A VoS sigoid 80 1S Ysdl dudiofl &dl. 41 usRell sH @i
siHeRIA 21513 ANl ad]. dell vl oflel Uialiol] 35204 UH £21al U] A19 26E
dial Ul 8.

(25.3) ULH U2ISIR ¢1.03 ofl GiRAUIY A & 5,1 SIHall ofl%1 2SR Hal
ULH USIR ol.03 SUdll 4R sUIRY ULl sUdlall SIHER dIS SIH UR AV of &dl
$ €21 ULl $3d of &dl, SRLI 5 ([AdIEld AHU2AIN| €210l AH] UYH URISI2 6i.03
o] ARdcd % of . 2H1H, UUH UISIR 6i.03 SUofl Hal Al SIHall oflx] U2ISIR 4
SARY UL HIAS 4al oflSall Acie WRAIMNA &AA o adl,d d%1NHI 241 SIHall
ofle¥l UgisiRoll GURISd S UH URISIR of.03 sUdfl A1A sI4EA2 Id AUid] AS A
of 81 d I ¥ WAUMS Y&l GUR € Ydlal UM . UYH UISIR of.03 SUdll dgjai
wiefds yel GulRed 52 8 5, 2BIs [Qale aRidl saH — 2 (AA) Hi exifadiai
A19d] "SIHER" ofl cUIvUIHI V11 SIHall ofl] UiSIRall AHIA ULH UKSIR 01,03
suofloll 2ieciai Al o1€fl SRS [AUIEld AHUANN EAFUI0l AH] ULH ULISI of

.03 of AR ¥ of &g AHal d AANHI AH] ULIH U2ISIR of.03 SUall AIA GURASC
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25021 SIIEAR Ad U1 S AH of 1241 ¥ WS HEl GUR E Ydial Ul 8.4
UH URISIR ol.03 Sudl] dgjHi Walds yel GuRad sAA gl 5, A1 Sidall ol
U2ISIR Acl—2002 Hi HEEARI HYR SR AH2 sTRUIE evid A &d] Yol
A1, 6i.U0 /2000 6i6R USH &dl ¥ A AHA HEEIRI HYR S[A 2R AH
SARUIE EIVIA 5A FHI AH] ULH URISIR 01.03 of ARdcd % of aldiefl A4H] U
U2ISRR ¢l.03 o U2ISR Galldd of &dl. dgHi YRIIddlg] 5, Heedlll YR
S22 AHA ¥ d AHA I SlHoll ULH UASIR 6.0 ol ULH URASIR ol.02
Slo2IseR ol ofl%l Uisik 9 ([AdIE USdR &dl 2ol FHi A I Ial of Ycll HEEAR]
HR SR AR [AUIE AU oIHER S1 AH cuRI-(a1(1d sl HI2 J$2
S & AHI ULl AH] UYH URISIR 6i.03 UISIR o1l d AXINHI AU ol IHER S1E
EdRl ¥ 23 IS 350A ISR SAIHI 1A 8 Fofl clelR ¥ oyRI—[a1iTd
sdlofl Acdl 8d] of 8¢S ofll U2isIRal AEE [AUIE AH] UYH U2ISIR 6i.03 §
Uofl 2413 s14842 A d U] IS AH of Bl 241 % UIRIHAS el GUR € Aol UIN 8.

(as.%) y2isRlofl GUsd 211dal &lal Al 388 Fdli 241 513 ofl%l u2isiR
Heedl 121 2 211Ysdoll SANA SARJUIE $3d B. A1 SIHall Gl UISR SIHER UUH
uislkR  o.o1 A siIAl  usRell siH GWw  siRAl siHeR  ddls
dl.os/o9/acee Yl AMuwer ddls Eleis 3. ve.50/— oli udARYl Y vid

AHa ysielRlefl oixadl A1dd 9. FR_AR AHiS—AU ol UYH UHSR di.02

¥ GazduriHi ISR S3A & 3, VHRI ULH UAH URISR o1 HIefAl.A1E.
HIAIS &dl. IRGIIE UGH URISIR oi. 3 allgeal HId]s UJAA &dl. UAH URISIR ol. 2
AUHRI SURY HIAIS of &dll. A Slogise ViidIHi &1 Vel SUdll Al si] 53 Ad]
A s€l Hivell A of &dl. HIZ) WA UYSH URISIR of. A Al 3 alIRAIRA Hal S
[GlHRLSUA AIUA ol&f]. AN oflgjeiIgoll Yoot FlsIgal vHaHal siuH] 53 Adl i
el s &dl. aliofeigRA AHRI dd] F AHIEIS S &g A Al AR of &(.
al dell AA dHof Y[oiuat V1S Eldd 6. 240l SUlA dHall SIHER A1l Ad] i
101 A AR.Hl. uedall Yfotiot WA sAAd &cl. 211 ¥ Hid1el 5 &cll Aol oisd
& Ylotiot WA 2% sl A1) Hidieflof U] S &Y of &g. AR AHIL A1 Hi
o153 s3c &dl. aligfaidi olis?] S3d of &dl. Ais—3 ail HidlRII [61AEatHi HIF] el

8. AUIS—3 Hi ¥ dUld &g d Hol VGR 8. 41 HidARII (oAEal HIRA S8 UHILT AR
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&JAd &g. Vol g2l sAT ugl ol A1 ALAIEL. sUsllA ofis] GuR jAudl dy
AN Hloldl &dll. SUoflA Aol 2l sAUT ugl Sl AHA A ARAY SUdloil
%0 %ol Adl A A1Y B. Aol AxyYef Al wiel A1d] ¥al edl. AR ¥Y
Aol $%oll AHY YR Y1 AR WOl AHIdg Adl SIuHol [o1H edl. A AAd]
AHIRI AT ¥dl &l § ol ollSAA AW dl AHER ¥Y. AdHal dlIsd] sl dl
AHIEL A 2131 % 5] AY AR 018S] 6. AR 21, § SIS SUA1A 220l iER
A1l Elal ogl I 413 sUiY oll1s3] 53 ASAUI a8l Hol ofISA Al A AR
Us I9eR suoll 2418 53d o1€f].A SIgal s8¢ ULl ofgl § 4191 U deR s, A
UYH U2ISIR sUdllHi allslall Bcal As UN €310l 230 [euA] A SIH S &I
ddl sl e2d 199 Y191 241 1A 2% S o1€l.

¥AR Ais—AU ofl UUH U2ASR ¢i.03 d§ GaedurRiAi 1IsR s
8 5,130l ULH URISIR of. 3 ollgfe2l SUoflA 23ial ofls] GUR 2AvAI &1 SIH §Y &l
al g2l sl el ddl sig e2a1A%] Y11 #1Z] WA ofel].2HA SIH Scll &cll Hal €92l
&A1 A AHYHI ULH U2ASR of. 2 A1, sudfloll ¥ gelae adl. e gl
slall g1 AHY ug) allgf2et sudllA delde dlal edl. 241 S A1ULH ULH uisikR
oi.0q AUIELALAIL 2410 S3A &d) 2ol ULH ULISIR 0i.03 ollggeia uenell %1sd
8. AHRI HIdPILRI [cIdEatHi ol UYH URISR o.03 ollgd 2l Sd &Iy dY
e211dd o1€fl. Hioll 1l [IAEatHI ULH URISIR 0f.03 ollgfeel sUofl 213 slef 218U uel
s o2l
(as.u) Al SIA UUH UAASR of.02 dR% 2% AAd HIVlls Yl g dl, |
SlHoll UYH UAASIR of.02 s AUis—23 &f] AHIdie GUR Yool 2% S & ¥ d=lall
%910 Yxoiofl 8. F&fl Yoiddal ofl Y1 Aefl 43 2% S ol€fl. ¥UR 41 A18EA]
| SlHoll UYH URISIR 6i.03 d§ BE2dUIA S3d & 8§ FHi A2 2dIsRa 8 8, &
UYH USIR ol.0q AL ALAIY. A22IH1 SlogseR dilS ASIUI &dl. ULH UASIR
ol.oq AL ALAIEL. 222U1H] Acl—ACEE—2000 Rl SlogIse? ds s1H(12]
53d &dl. A slogisee] s11213] HI2 diuAoA ANAd &d. F dIuAcdofl U] cisd
Al sIA [6, ax/a ] Y S B. 21 AR 100 SIHER] HI2 Andd &d.
Al AIRIRIG AIS]l — ol dIS]ol Aal 2llgElol HiZe] &g. HIRI €URI ASIRAA SIHER]

81 UH U2ISIR of.0q A1 ALAIEL. SUdfloll SIHER] ARIGI Hal dail U2IIR YsUd
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Qg Adl Hiorelloll AofRi€lial Aal-2000 Hi &SAIN WSH &dl. I SIHER]
ollofCile USdoll Y[olRuololl ACYU Glald &dl. Al HiGIRNA SIHERIA Y[oluol
HIRSA AH I8 10l A(ESIR] A4 GuRd 52d &l 241 URRTd6I AofRitial AHIE ol
AESIRA Hal oIl sIdlal ldIdd &dll. AHILIl AH(ESIF] A1A § 619 A
d A allofei1g U2 Al S2dl SIHER] &1%R &dl.vAal ddoll 2118 o HIE]oN 2
adl. Hol [al. aw/q clcigdiHi 219 8 d Aol S§ g 5,21 AHILIol AR &I
8 ¥ SA AHIY ol A[BSIFA 38S 2 &d. ¥ ofl Ulel of. U GUR I3 &l oligjeie
U2dofl dell ueiH ueisiR oi.0q A1 2.1 A28 [GIuIds: 21861 dI RE [Fulsl
dgl Aoy ARflRAledl AelRA & ¥ g Al odid g.IAHI  AHILId
vEsiRNA AHIEo 355 suT 243ofl daiell Al uRl B. 241 AHILIIHI AHIL ol
A5 €2u1019(13] 3ol SIHERIA dNCR AHUIAE &g. § I YNR YSUd]
AR &dl.Al AHIEIS Y Hl2l Hdlall SIHERIA ol 2dIsi?] dlad &l
d Ridioll SIHERIA 21 $H $2d 8. A SIHER] AIF UL allCli 2dIsRUI AR &1
dl & Ysddl dAR . 2Aa - 2000 UGl UAH UASR o.oq AL,
AIES. 24221 A18all S2AR UG o], Al — 2000 AIA Hi ULH ULISIR 6i.03 oIS
suofl ARcudi of &dl. sldall doiss [0, 1¥/q o Ais UISUl HIZ Y Sl
[6l. 1/ ol 2% EIVE Ai§ — 2% AIULIHI AHID B,

%R 21 A18Eol| 21 S1Holl o] UASIR dR§ BA2dUI S & § FAHi AAA
21/IsRA 8 3, UUH UISR oi. 02 gf a1 AicaiHIH ¥2IIAd d 8. 2] HIR
8510Ig] A=0t1y . HIF WA §523] A2 86N af iAot ofell. HIZ WA YAl
URI 8600 ARG 8. ¥ dRRAcH AMElla HA 2% s 1.oflyl uisiR uaH
U218IR of. 0 ALALA1E. suUdlloll VlaigRMAoll i€ SIH S &dll. Hol U
U21SIR of.0q A ALAIE. sudllai 25dISIUIHI AS-A dR ¥dig] &g &g. I
SIHER] dISId — Aol dISIdlall SIHHI &dl. SIHER] AISIol — ol dIS|ololl SIHHI
actl A exfgdl s1g Yidl HIR WA ofell. § UsH UASIR of.02 ofl WWRIFLR &.
UYH URISIR oi.02 ol WWIgeR g dg efddl slgf Yidl HiIRl wd o1efl. ue
U2ISIR 0.0 del 2 9Jall SIS SAR V11 SIA %Y S o1l ULH URISIR ol.02 qf ClS
AsIGoe AA.Sl.A8.2Al. [dUd cllouHi 8.9 clis AsIBo2 &IdHI UG O. d uaH

Y2isIR of.0q AL 1141, sudllal ofld 2410d1 813 A4d| SUl]A VA2 S3d 81
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Adl slg WRidl A1 sIA Y A ol ubH SR of.o2 ol dinefl slef
dlsloi—al dIs]dl digel UlE § AUIRI SE &> Ad] SIS Y141 A1 SIA Y S
a1®fl. 21012000 ofl HIGHT UYH ULISIR oi.0a SUdll [RidId 241211 ol 1] ARJAIBAH
Al &dl. d olioidell S YId] 241 S1A 2% 52 of€ll. Hol A did AlE oiefl 5,
UYH U2ISIR ol.0 Sudll A18 AHR] Slogise s¢ diRluell s¢ arklv Yellall adl.
ULH U2ISIR 0.0 SUoflai AR Slogise yef &1 ugl uel sudflai wdiof &g &g.
UYH U2ISIR 6i.09 SUofl 24180l slogise HIZ] uIA HIIRA of sld1efl 3 oiel s3d &dl.
HIR) slogise Yof YAl olle ULH URISR oi.1 SUdlHi Sl SIHER SIH S ddl
Hol UG o1®f]. UYH URISIR 0.0 SUollA SIHERS 2] SUT GlIE SIHER SYUI SIH
s2d &dl dofl #Hal WolR o2, UH U2ISIR of.0q sUd]l UIA Slo2ise Gilvidel] ddls
1222001 & 5 aigl d Hol VioR of &cll. ULH UASR .02 &ldHI UG 8. gl
SUol|2A1H1 AHIRI SlogIsSe &, UUH URISIR 0.0 SUdl] AAdlal As] Ao sl
&dl. g il Udo2all YAd] 2% 3] QU &.c11.9/09 /2002 of| A% HIRI SlogISe UYH
U2ISIR 0.0 SUofl A18 AUIdd] of &dl.

(2s5.9) dgHi Vi sIA Ais—13 &l UYUH UISR ol.0 AR WIS HElo]
9 2%y sl & FHi A WS HEI Goll 53d 8 5, Al SlHoll oflxl uisiR
a2l A1l SIHERIA G121 Hofl ddAIS [¥ed! SIHER 2Aeloll Y] allgeiied Ud edR
UYH URISR 0.0q A8loll SIHER dIS dALIdl AHIL.S.54 o.wvc /000 &
HEEIRI HR SFH2oR Aol AHIE 0l AA(E51212 AH2 GuRa 52 &dl 2ol d Yo
AlBIs [Agie aRriell sdd — R (3) A sdd —a¢ (3) dd YNRId
[GIRAH] ACS S ofl (o144 — 52 dHoUo] 2AYLS Aol A1V] AIHIEe dI.09/09/2002
ol A% A1 AIAA &g. ¥ ULH UISIR oi.0a &l 3 A1A sIRIEUR Id AUlcl] S AH
ol 81} € YUl ] Y A V. AE 2] ¥ d guid HIF 4211Goll [URA1ES]9
AH(A51R1A 212 2R oflA g5H S ol SAoll A1V YolldR(oll AGSS oI
[G1efa sal0fl 1RA FAd SA. A1 GllGid AP §8HHI UAUT S B.

(as.9) 1 SIA ULH URISIR 01,03 dRE AUIG YRIYI deiss is—2U &f] 249
AHINUA 8. FHI HEE I HH w1YSAY] dAAIS], dI.2T/22,/2003 A% AER 3502
o1 [olefd HI2 SR SRAIHI A1 B F 3502401l gsHHI 2 5.4 WRaHRH] el

SAIHI AHIdd 8. W Al S.AHWRHR 30l §SH sAT dRIV Heeddlal 2
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AHIYSd, YAAIS A5 §2% AAXI9d of &dll 2ol ddofl cied] dl.a/a4/2003 ol A%
Q13U vid U 21R1d adl. ¥ di.Ry/22/2003 ol A% Yl 5.0, URH IR0l 350
S410fl SIRAEA00) 655 S A(EUSIR of &dll. ial AHoll €UIRI SAUIHT AH1Ad 352041 ol
A[E5d, dIgfs al ot sladlece el d olioid WelAs el asdll] 2% 2% s2cl.
A€ 2% ¥ d duid HIZ] 24211Gall [TRAIESS]01 2AEsI1R1 &1 A€ 242%] oflA 2iR1d:
HYR 831 ol 5ol AU YatldAlall dAGisS A1 o1 sdI0fl RA F24d S24.
A ol1oid AN gSHHI UAUT S B.

(as.¢) AIH, AE SIA 2% YA HIVIS AHY AlSid YRIdIo) IS0l SAUIH]
AHIA dl, 21 SIH ULH UISR ol.03 d§ AUiS—2U ol 2] ¥ d guid 241Ud]
¥ R id: HYR sAHI A1Ad]. 21 §SH [A3EL olIHER RId GIYSIEH
2u=lud Aldld Aee1SRu0l of. 953U /202 &l elvid 8Ad 2Aal dHi dREI 2yled
Aol ldliet slRUx saimi wddl. agHi a1 siA

UYH ULISIR 61.02 S UYH URISIR 01.03 28 AIS—U of| AHaclH] Aol2u—0{] 2ial

Aal2u—] &l 2% 53¢ SIPINN § ¥ GlIoid A1 SlHoll ULH UASIR .02 VHal UH
UISIR 0i.03 of 4] HEERI 2 A(ESRofl S ail SIS AIBEA RUIRGIE dURNH
ol&fl.AgH A1 Sl3Hotl ULH UISIR 0.0 Hal 3 of IRA1A WIEI(HS HET AUi§—U Hi Gedl
S 8 d aloid dilal ¥33] Alell Yid1 2% 841 #12 WRdlat2fl 2A1udii 2419l 8.
dH €cli UYH UISR 0i.02 ol 3 4Rl Al UIAMIS Heloll slsdlal YaiR sl
HIZ AHY AdenR— ofl 2 Al o YRar sal HR2 sig Aild auidd
o1®f]. U Alal ol IHER S1E edIRI AIS— of| 2121 HI ¥ v1UdIS0l 53] Aol 249
Acd: HYPR NA & WG d UHILT A SlHoll UYH URISR ol.02 d 3
dR% d dlioid sig A1l auidd olefl.

(29) Al sIA Heeofll HR SA2eRe] adRvls A2l siluie duIal
Auidi 2419 dl d sARUIE RUlsadd suIE AUl 8. ¥ d guid Heedlll HQR
slA22l] acRuls AH2 ¥ siF¥AIE] UG O d SRIUIBIHI U—H UISR 0.0 2§
dl.2w/0C /200201 ¥dIcl 2% LA & Aol doll A8 1€.5].54 oi.Uo /2000
A0 sIRIUI81HT AHIE 10l 21[E513] 3613311 2A1d1BIs [Aale (S [ciRIH— AT ofl
SAH — R (3) A1 diudl saH — ¢ (3) VHodAgf AIBIs dsAR (ARAUA)

(64l — AES S ofl [ol4H — §2 YClof AHIG 0l Uid %Y AAG &. dgi dofl 2418
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Al.RR/20/2002 &l ULH URASR ol.02 ofIA1A ¥UIG 2% S & ol RllolHi AIH]
2§19 dl 1 SlHall ofl¥l URISIR SIHERGI ] dAAHIS [FCE! SIHER ol A0 &dl.
dxy ofl¥l u2isR ddvls [¥cdl SIHER g d1.31/09 /000 ol U &l ugH
U2ISIR 01,019, 2 of| A+ URRINR - Yxoiol Hidre141 3] &d]. 40l i AHIE ol
AsY of Udl oflyl USRIA dl.ow/0E /000 ol U &l AHIglal ¢H(EsI1Z)H
qaAisal e23A1019(1] 541 [Aoicd]l 2l &l 210l URRINR— 24 Hayoiofl HidIR(1A]
oicid dl.ow/03/2009 &l dl.ow/oa/002 Y/l Uyl Ul &dl. I
oiol U21SIR1 U AR AIfEol YUIE Aal AI%6{] AHIEl ol UAH ol A AL loto]]
21Rd aiss] &Ad]. 2Hal d AHI8I6 YO AISlofl Hidiefall [6REs clofl Y1y & A
aiss] &Ad ol A SlHlosdll HidrRA] ueRE AH18I0e] ¥l S & Aed § Ay
S 8. dgHi AG ULl oiss] A AeE w1910l ¥ SIS dsAR GulRed spAdg
81U A 350 5, Y, SAYH, UYdId 2], SARUIE 5 14| ElVid A &1 dl d
adid wel vl dlar 8. ATuBIRS ¥18RId 531 A65R Aud]. dgHi ARl uel
A4l SIS SA, sAYH 5 s2jIE [AA SIS 1(Es13] § S1E A4 oflsull 2419 A A dHIA
Al AH191012] 26 UJE 2ALIUIg) 8. Aol d AHIGA AERE SAR V4o ¥ SIS SIHENR]
ollRll ANYYl &SSER & d dHIHoll ofldl Al Sl A1 AARUd — of Hi
FRIYUIHT A1 . A1H, A1 352021 3152 Agal AHA1Ad A usdidfl RFad adl.

(q9.q) AR A1 SIdHall ofll U2isiR RUSadld IAd HeedllRl #HyR S[A20R4]]
dEAIS AH dI.9R/09/002 ol A% sAIE A &d] 2ial dHi HIUis gsHe
dl.ow/ 10 /2000 ol A% ©2I SWlall §sH A & A Hdddll s3lAIE AN 8.

qgHi 1 s13 Ais—03 &l ofl¥l ISR dR§ HidlLllg [61AEa 2% &AG & dofl

gslsdl %ldi WI-w Hi Ad] &slsa ¥endd] 8 5, oflxl SIHER Aal oA A1€]
SIHERIA 24221 Slgjall 651 AHY dlell Aud] of &dl. Fefl HYR AdA60 Gy 53]
"AGRAIS [FCAI SIHER A8 Y[oRIcHi ASIUI dofl ¥R ULH UISIRal Al % 4]
SIHERIg] Y[otol dlsdlall A8HI o eRIEIE]] [Sootivi?] dclot 13 83] €ldg. I
dl.ow/0/2000 ofl A%l HiIlVis gsHell el s3d 8. dgai WI-U Hi Ag
¥RI1dg 8 5, ] SIHER] AHY AHHRI Y[oial HEERI HH AIYsA] ofl A2
sARUIE A Ul A1 oflyl UISR SIHERGI YlolRual dHY UYH  UASIR

Holl A8 10l S2G ¥ AHIL ol AH] SIHERI0]] gRe91 [A3e8 AT A419d. ¥ AH]
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SIHERIS HIo of &cll Vol AHHRI Y[oiAsiel] AH] SIHERIA SIE A41R] IRUIo HA
ol ¥efl dHIH  SIHER] Uldiell 2A©IRA WHRI 2Bl Y[ciAaiHiel]
dl.02/02/2002 ofl A% AIYEIS A%laiiy 41Ul dI.09/02/2002 ofl A% ""YRiId
A% SIHER Aol " Yool ¥]SIY doil U] YJdI.

(29.2) AIH, 385 GUR A1Ad YRIA] dHY ULH UASR of. 2 d§ Y S
YsIERAHI ¥ [Fedid UeIMNA A & Y YSIERA %Y SA & d AdIai
A1 dl...

1) (1989 ) 3 (S.C.) Ratan Lal Adukia & Anr V/S Union Of India.

Para-17.1t is true that where a statute does not itself bring into being a new right not a
pre-existing right and also provides a remedy therefore so however that the right and
the remedy cannot be said to have been brought into existence for the first time uno-
flatu, such a remedy would not generally be held to be exclusive but only an
additional and concurrent one, along with the pre-existing remedies, unless there are

express indications to the contrary in the statute itself.

Para-21. After a consideration of the matter, we are inclined to the view that the
reasoning of and the conclusion reached by the Full Bench of the Calcutta High Court
that the new Section 80 is a selfcontained provision are sound and re- quire to be
preferred to the view expressed by the Assam and the Madras High Courts. The view
of the Full-Bench is to be preferred having regard to the weight and preponderance of
the relevant interpretatory criteria. No appeal, in our opinion, could be made to
Section 21A of the State Amendment to the Small Cause Courts Act either, in as much
as, that provision cannot be understood to have been intended to cover a situation of
the present type. It does not exclude a special law applicable to and governing a

distinct class of subject matter intended to be covered by that special law.

(2) 2015 II CLR 945 (S.C.) Zuari Cement Ltd V/S Regional Director, E.S.I

Corp.& Ors.

Para-11 While disposing the writ petitions, of course, the High Court directed the
appellant to approach the ESI Court constituted under Section 74 of the Act for the
relief which the appellant had claimed in the writ petitions. Notably, both the appellant
as well as the ESI Corporation did not challenge the order of the High Court but
subjected themselves to the jurisdiction of the ESI Court. In our view, neither the
order of the High Court nor the act of Corporation subjecting itself to the jurisdiction
of ESI Court would confer jurisdiction upon ESI Court to determine the question of

exemption from the operation of the Act. By consent, parties cannot agree to vest
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jurisdiction in the Court to try the dispute when the Court does not have the

jurisdiction.

(3) 1998 LLR 240, (S.C.) P. Virudhachalam & Ors V/S The
Management Of Lotus Mills & Anr

Para- 7. DISCUSSION ON THE POINT FOR CONSIDERATION :

The aforesaid relevant provision of the Act, therefore, leave no room for doubt that

once a written settlement is arrived at during the conciliation proceedings such

settlement under Section 12 (3) has a binding effect not only on the signatories to the

settlement but also on all parties to the industrial dispute which would cover the entire

body of workmen, not only existing workmen but also future workmen. Such a

settlement during conciliation proceedings has the same legal effect as an award of

Labour Court, or Tribunal or National Tribunal or an Arbitration award, They all stand

on part. It is easy to visualise that settlement contemplated by Section 12 (3)

necessarily means a written settlement which would be based on a written agreement
where signatories to such settlement sign the agreement. Therefore, settlement under
Section 12 (3) during conciliation proceedings and all other settlements contemplated
by Section 2 (p) outside conciliation proceedings must be based on written
agreements. Written agreements would become settlements contemplated by Section 2
(p) read with section 12 (3) of the Act when arrived at during conciliation proceedings
or even outside conciliation proceedings. Thus, written agreements would become
settlements after relevant procedural provisions for arriving at such settlements are
followed. Thus, all settlements necessarily are based on written agreements between
the parties. It is impossible to accept the submissions of learned counsel for the
appellants that settlements between the parties are different from agreements between
the parties. It is trite to observe that all settlements must be based on written
agreements and such written agreements get embeded in settlements. But all
agreements may not necessarily be settlements till the aforesaid procedure giving the
status of such settlements gets followed. In other words, under the scheme of the Act,
all settlements are necessarily to be treated as binding agreements between the parties
but all agreements may not be settlements so as to have binding effect as provided
under Section 18 (1) or (3) if the necessary procedure for giving them such status is
not followed in given cases. On the aforesaid scheme of the Act, therefore, it must be
held that the settlement arrived Respondent No.l - Management on the one hand and
the four out of 5 unions of workmen on the other, had a binding effect under Section
18 (3) of the Act not only on the members of the signatory unions but also on the

remaining workmen who were represented by the fifth union which, though having
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taken part in conciliation proceedings, refused to sign the settlement. It is axiomatic
that if such settlement arrived at during the conciliation proceedings is binding to even
future workmen as laid down by Section 18 (3) (d), it would ipso facto bind all the
existing workmen who are all parties to the industrial dispute and who may not be

members of union that are signatories to such settlement 12(3) of the Act.

(4) 2006 I CLR 938 (BOM. H.C.) Indian Airlines Ltd. V/S Prakash R.
Parab on 23 August, 2005

Para-6. We then come to the second issue as to whether the Industrial Tribunal could
have once again decided the issue as to whether failure to sign the charge-sheet
vitiated the enquiry, when the very same issue was before the very same Tribunal in

proceedings under Section 33(2)(b) between the same parties. In other words as the

proceedings were between the same parties and the issue was the very same issue. It
cannot be contended, nor has it been contended that findings on the fairness of an
enquiry in proceedings for approval are summary in nature and the findings recorded
cannot be considered when the matter comes up by way of a reference. When we say
this we must consider the tests to be applied while granting permission. Insofar as the
fairness of the enquiry is concerned the test would be the same in both a reference
under Section 10 and an application under Section 33(2)(b). Whilst granting
permission in an application under Section 33(2)(b) the Court must examine whether

the enquiry is fair. (See Punjab National Bank v. Their Workmen (1959) 2 LLJ 666.

See also Bharat Iron Works v. Bhagubhai Balubhai Patel and Ors. 1976 Lab.1.C. 4). In

the instant case, as may be noted from the order of the National Industrial Tribunal, in
the approval application the very same question was formulated in para 5. The learned
Tribunal, in my opinion, correctly applied the test, whether the workman had suffered
any prejudice. After considering the various dates of the charge-sheet, the copy of the
charge-sheet, the questions addressed to the workman at the inquiry and to the other
material, the learned Tribunal came to the conclusion that the enquiry is not vitiated.
In my opinion, therefore, the issue of fairness of the enquiry which arose in the
reference was also in issue before the National Tribunal in the application under

Section 33(2)(b). The law as settled is that an enquiry if not conducted in compliance

with the provisions of the standing orders and other rules applicable and in violation
of the principles of natural justice and fair play, the enquiry would stand vitiated.
Therefore, the National Tribunal while considering the application for approval has to
apply the same test which the National Tribunal has to consider on a reference made
to it and while answering the pending issue, whether the enquiry conducted was fair

and proper. That being the case it can safely be said that it was not open or within the
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jurisdiction of the Tribunal to once again answer the same issue as it would be bound
by the principle of issue estoppel. The principle of estoppel would require that the
party against whom the issue is answered by a competent forum would be estopped in
raising the same issue which was raised in the earlier proceedings between the same
parties and dealing with the same issue. The second contention therefore also will
have to be held in favour of the petitioner by holding that it was not within the

jurisdiction of the Industrial Tribunal to once again answer the very same issue.

(5) 2008 LLR 810 (BOM. H.C.) Maharashtra State Road Transport
Corporation, Bombay V/S Prakash Tulshiram Pardeshi

Para-4. The charges against the Respondent were of a serious nature and character. A
disciplinary enquiry was convened to enquire into the allegation that the respondent
while discharging his duties as conductor had collected the fare fromtwo passengers
on the bus, but to ehom tickets had not been issued.the money bag of the
respondentalso showed an excess fare collection. The charge against the respondent
was ,therefore thet he has misappropriated the funds of the corporation and had been
guilty of a derelicition of duties by not issing tickets to passengers for the
journey.Such an act of misconduct having been found to be duly established had to be
taken seriously both by the disciplinary authority and by the Labour court. Upon
holding the charge to be established, the respondent was dismissed from service. The
first appellate Authority, as matter of fact ,came to the conclusion that the charge was
established,that it was of a serious nature and that the service record of the respondent
was not satisfacory and he was penalised in the past under the service rules.The final
order of the appllate authority was inclined to dismiss the appellant from
service.However ,it was the respondent who had stated that he would not commit such
a mistake in the future and it was on his request that the Appellate Authority
eventually decided to make a fresh offer of appoinment so as to enable the Respondent
to have some opportunity to improve upon himself . The respondent acepted the order
of the Appellate Authority and joined service with effect from 10th
December,1994.0nce that was done nd having tkenthe benefit of the order,it was
clearly not open to the Respondent to turn back and complin of an unfairlabour
practice. The Respondent is clearly estopped from doing so. The principle of estoppel
must apply in such a case and the Labour Court ought to have rejected the complaint
on this ground alone.Counsel appearing on behalf of the petitioner urged that power of
the Appellate Authority are wide enough to include an offer of the fresh appoinment to

the workman. For the purposes of these proceeding, it is not necessary for the court to
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enter any final judgment on whether the Appellate Authority in the cource of
miodifying the order of dismissal can pass an order of fresh appoinment. But in the
facts of the present case,it needs emphasis that the order of the Appellate Authority
properly costrued, was duly accepted by the Respondent. If the respondent believed
tht the Appellate Authority had no authority to impose such a direction upon him,he
could have challenged the order in its entirely. Having taken the benefit of the order,
the Respondent was estopped from challenging the order by which he was given fresh
appointment . The Appellate Authority while justifying its own finding, confirmed the
order of dismissal. The Respondent was, however ,offered re-employment on
humanitarian grounds, particularly in the ligh of the fact that he accepted his mistake
and stated that he would not commit such a mistake in future. The interference of the
Labour Court in the proceedings,was therefore ,clearly not warranted.The principal
that estoppel must apply in a situation such as this is cosistent with the judgment of
the Supreme Court in the State of Punjab V. Krishan Niwas, 1997 1 CLR 855. The
same view has been taken by the Division Bench of the Gujarat High Court in Union
of India v. N.M.Dhobi,2006 I CLR 587.

(6) M/S Ariane Orgachem Pvt.Ltd V/S Wyeth Employees Union & Ors,

2016 II CLR 476 on 29 April, 2015

Para-24 Further, there are serious allegations made against the appellant-
Company by the workmen regarding the alleged coercion, undue influence and
force used on them for obtaining their signatures on blank papers, which needs to
be examined very carefully by the Industrial Tribunal after recording evidence
from both the parties. Prima facie, the absence of documentary evidence produced
by the appellant-Company to show that the VRS was framed by it and converting
the signatures of the concerned workmen obtained on the blank papers amounts to
forced termination of the services of the concerned workmen which is a disputed
question of fact which requires adjudication by the competent Industrial Tribunal
and therefore, the demand regarding the alleged termination of the concerned
workmen is required to be referred to the Industrial Tribunal by the State
Government. The non consideration of this aspect of the matter in the order dated
14.08.2006 passed by the Deputy Labour Commissioner highlighting only the
factual aspect pleaded by the appellant-Company unilaterally and not referring to
the facts pleaded on behalf of the concerned workmen by the first respondent-
Union is once again totally marred by non application of mind on the part of the
Deputy Commissioner of Labour, apart from the fact that the Deputy Labour

Commissioner has no competency to exercise his power under the provisions of
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Section 10(1)(d) of the Act, either to make reference or to refuse to make reference

to the Industrial Tribunal. On the above grounds also, the impugned judgment and
order of the High Court is not required to be interfered with by this Court in these
appeals. Reliance has been placed upon the decision of this Court by the learned
senior counsel on behalf of the first respondent-Union in the case of National

Insurance Co. Ltd. v. Boghara Polyfab Pvt. L.td.[13], wherein this Court has held
thus:

(7) 2015 LLR 188 (P&H) Sanjeev Kumar V/S Presiding Officer, Industrial
Tribunal, Bathinda ... on 16 December, 2014

Para-3. The Tribunal has returned a finding by noticing muster roll, Exhibit M1,
produced on record as regards the workman having served only for 16 days i.e.
from 15.4.1997 to 30.4.1997. It has further been observed by the Tribunal that the
workman had failed to produce any documentary evidence as regards having
worked for 240 days in the preceding 12 calender months taken from the date of
termination and as such, held that he was not entitled to the protection under
Section 25 of the Industrial Disputes Act, 1947 (for short 'the Act').

Para-5. On a specific query put to the learned counsel that apart from the
deposition of the workman himself as also his affidavit placed on record before the
Tribunal, was any other evidence produced to demonstrate as regards daily wage
service having been rendered for a period of 240 days in the last calender year, it
stands conceded that no such evidence had been adduced. Mr.Ghuman would even
admit that the documents now placed on record and appended at Annexures P5 to
P9 were not a part of the record before the Tribunal. Learned counsel has further
conceded that no application had been moved on behalf of the workman before the
Tribunal to call upon the employer to produce the relevant record in the nature of
muster rolls, salary slip, attendance register etc. Learned counsel, however, would
join issue and would contend that the burden of proving that the workman has not
worked for 240 days is on the employer. It is further contended that since the
employer possesses the best evidence, as such, notwithstanding the fact that an
application had not been moved on behalf of the workman and the employer
having not called upon to produce the relevant record, still the onus of proving the
length of service of 240 days in the calender year preceding date of termination
would not shift upon the workman. Towards such submission, reliance has been
placed on a Division Bench judgment of this Court in Bal Kishan v. Presiding
Officer, Labour Court, Panipat, 1996(3) SCT 548.
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(8) Mohd. Ali V/S The State Of Himachal Pradesh, (S.C.) on 16 April,
2018
Para-8. At this juncture, in order to appreciate the matter in controversy it is

necessary to reproduce relevant portion of Section 25F and Section 25B of the Act

which are as follows:

“25F. Conditions precedent to retrenchment of workmen. —No workman
employed in any industry who has been in continuous service for not less than one
year under an employer shall be retrenched by that employer until—

(a) the workman has been given one month’s notice in writing indicating the
reasons for retrenchment and the period of notice has expired, or the workman has
been paid in lieu of such notice, wages for the period of the notice; *****

(b) the workman has been paid, at the time of retrenchment, compensation which
shall be equivalent to fifteen days' average pay for every completed year of
continuous service or any part thereof in excess of six months; and

(c) notice in the prescribed manner is served on the appropriate Government or
such authority as may be specified by the appropriate Government by notification
in the Official Gazette.

25B. Definition of continuous service.- For the purposes of this Chapter,-

(1) a workman shall be said to be in continuous service for a period if he is, for
that period, in uninterrupted service, including service which may be interrupted
on account of sickness or authorised leave or an accident or a strike which is not
illegal, or a lock- out or a cessation of work which is not due to any fault on the
part of the workman; (2) where a workman is not in continuous service within the
meaning of clause (1) for a period of one year or six months, he shall be deemed to
be in continuous service under an employer-

(a) for a period of one year, if the workman, during a period of twelve calendar
months preceding the date with reference to which calculation is to be made, has
actually worked under the employer for not less than-

(1) one hundred and ninety days in the case of a workman employed below ground
in a mine; and

(1) two hundred and forty days, in any other case;

(b) for a period of six months, if the workman, during a period of six calendar
months preceding the date with reference to which calculation is to be made, has
actually worked under the employer for not less than--

(1) ninety- five days, in the case of a workman employed below ground in a mine;
and
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(i1) one hundred and twenty days, in any other case. Explanation.- For the purposes
of clause (2), the number of days on which a workman has actually worked under
an employer shall include the days on which-

(1) he has been laid-off under an agreement or as permitted by standing orders
made under the Industrial Employment (Standing Orders) Act, 1946 (20 of 1946 ),
or under this Act or under any other law applicable to the industrial establishment;

(i1) he has been on leave with full wages, earned in the previous years;

(i11) he has been absent due to temporary disablement caused by accident arising
out of and in the course of his employment; and

(iv) in the case of a female, she has been on maternity leave; so, however, that the
total period of such maternity leave does not exceed twelve weeks.”

Para-12. Further, it is an admitted position that though the appellant worked as
such till 1991 under different work/schemes i.e. Rabi and Kharif and completed
240 days in a calendar year only during the years 1980, 1981, 1982 and 1986 to
1989 but he worked only for 195 days in the year 1990 and 19.5 days in the
immediate preceding year of his dismissal which is below the required 240 days of
working in the period of 12 calendar months preceding the date of dismissal,
therefore, he is not entitled to take the benefits of the provisions of Section 25F of
the Act and Division Bench of the High Court was right in dismissing the appeal
of the present appellant.

(29.3) AIH, 285 GUR I YAd] dHY ULH UZISIR of. 3 dRE Y S
YslERAIH ¥ [R[egddia UM s 8 dHY YSIERA Y S O d Adii
A1 dl...

(1) 1979 LAB. I.C. 827 (S.C.) (M.P.) Pottery Mazdoor Panchayat vs The
Perfect Pottery Co. Ltd. & Anr on 19 October, 1978

Para-15.The appellant's counsel also drew our attention to the definition of
'closure' in section 2(8) of the State Act according to which 'closure' (1) [1963] 3
S.C.R. 540, 548 to the extent material, means the closing of any place or part of a
place of employment or the total or partial suspension of work by an employer or
the total or partial refusal by an employer to continue to employ persons employed
by him whether such closing, suspension or refusal is or is not in consequence of
an industrial dispute. It may perhaps be that the concept of 'closure' in the State
Act is wider than what is commonly understood by that expression but we do not
appreciate how the circumstance that even a partial closure of a business is closure

within the meaning of the State Act can assist the appellant in its contention that
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under the terms of the present references, the Tribunals were entitled to enter into
the question as to the fact of the closure. In this connection the provisions of
section 82 of the state Act, to which Mr. Tarkunde appearing on behalf of the
respondent drew our attention, are very significant. That section provides that the
State Government may make a reference to a Labour Court or the Industrial Court
for a declaration whether any proposed strike, lock- out, closure or stoppage will
be illegal. If ever it was the case of the appellant that there was in fact no closure
and there was really an illegal lock-out, the reference would have been asked for

and made not under section 51 under which it was made, but under section 82.

Para-16.We are, therefore, of the view that the High Court was right in coming to the
conclusion that the two Tribunals had no jurisdiction to go behind the references and
inquire into the question whether the closure of business, which was in fact effected"
was decided upon for reasons which were proper and justifiable. The propriety of or
justification for the closure of a business, in fact and truly effected, cannot raise an

industrial dispute as contemplated by the State and Central Acts.

(2) 1998 (1) L.L.N. 269 (H.C. DELHI) Eagle Fashions, Delhi vs. Secretary
(Labour) Government of National Capital Territory of Delhi, New Delhi
and Others,

Para-5.. Having heard the learned counsel for the parties and having perused the
material brought on record, we are satisfied that the terms of reference have not
been properly drawn up and therefore the order of reference is vitiated.. The Full

Bench decision of this Court in India Tourism Development Corporation v. Delhi

Administration, 1982 LIC 1309 is an authority for the proposition that the terms of
reference should clearly spell out the real dispute between the parties and if that be
not so, the order of reference would be liable to be interfered with in exercise of
writ jurisdiction of this Court as the Labour Court would not travel beyond the

reference and decide the real question in dispute.

Para-6. When the factum of employment and termination itself were in dispute, the
terms of reference could not have been so framed as to presume the employment and
its termination and confining the reference merely to adjudication of illegality or
unjustness thereof. We are of the opinion that the order of reference has been drawn up

without application of mind and hence is vitiated.

(3) (H.C. Of Kerala) Krishnan Panicker K. vs Hindustan Machine Tools Ltd.
And Ors. on 17 August, 1999
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Para-16. To sum up, once this Court clearly ruled, in the presence of all the
parties, including the State Government, in W. A. No. 342 of 1982, that the
decision of the learned single Judge in holding that the impleading of the first
respondent as a party to the proceedings is illegal, and gave a positive and clear
direction to the Industrial Tribunal, Alleppey to deal with the dispute between the
appellant and Shri A. C. Kunju Mohammed according to the order of reference
afresh and in accordance with law, the State Government has no power or
authority or jurisdiction to pass an order in terms of G.O. (Rt) No. 1486/88/LBR
dated August 16, 1988 on a representation made by the appellant dated November
20, 1986, which is certainly contrary to the judgment in Writ Appeal No. 342 of
1982. As already pointed out, even assuming that the judgment in WA, No. 342 of
1982 is erroneous, unless and until the same is set aside in a manner known to law,
none has the power or authority or jurisdiction to pass any order contra to that,
moreso, when they were parties to the proceedings. It may also be further pointed
out that the order passed by the Division Bench even if found to be contra to a
subsequent ruling of the Apex Court, it is not open to the Government to consider
the matter in the light of such judgment of the Supreme Court. In this view of the
matter, the submission made by the learned counsel for the appellant, that in fact
subsequent to the Government passing the order, namely, G. O. (Rt) No. 1486/88
LBR dated August 16, 1988 the Apex Court has ruled, at least in three cases
K.S.K. Union (Regd.) v. Union of India, AIR. 1988 SC 1965 M.M.R. Khan v.

Union of India,(1995-1I1-LLI(Suppl)-166) (SC) and Parimal Chandra Raha v. LIC
of India (1995-11-LLJ-339) (SC) that employees of canteen in an establishment

managed by Committees or Employees Cooperative Societies or Contractors have
to be treated as employees of the establishment from the very inception and that
being the law of the land as on today there is nothing erroneous or illegal on the
part of the Government in passing the said order, namely, G. O. (Rt) No. 1486/88/
LBR dated August 16, 1988, cannot be accepted. In this context, this Court would
like to refer to a ruling of the Apex Court, reported in AIR 1999 SC 1796 --

Vallapally Plantations Pvt. Ltd. v. State of Kerala. Even though that was a case
rendered by the Apex Court under the Kerala Land Reforms Act, the legal
principle has clearly set out in paragraphs 24 and 25 which read thus at Page 1800
of AIR :

"No doubt in the present case the order that was sought to be set aside was of the

Board. But the said order was passed in pursuance to the directions of the High


https://indiankanoon.org/doc/169018/
https://indiankanoon.org/doc/1070998/
https://indiankanoon.org/doc/1070998/
https://indiankanoon.org/doc/705724/
https://indiankanoon.org/doc/705724/
https://indiankanoon.org/doc/188649794/

Page No.47/74 35021 (Ad.Hl.dl) ol.uuo /2003

Court in the revision petition. In other words in substance and in effect in passing
the order the Board was only complying with the direction of the High Court. To
vest jurisdiction in the Board to set aside such an order will be permitting the
Board to interfere with the decision of the High Court which has attained finality

inter-partes.

A somewhat similar question arose before this Court in the case of Authorised
Officer (Land Reforms) v. M. M. Krishnamurty Chetty, 1998 7 JT (SC) 503. In
that case about 4.81 standard acres of land belonging to the respondent were
declared surplus. Ultimately the matter came to the High Court. The learned Judge
of the High Court set aside the order and remanded the case for fresh consideration
in the light of the Judgment of the High Court in the case of Naganatha Ayyar v.
Authorised Officer, 1971 84 Mad LW 69. While the matter was pending before the

authorised officer the Supreme Court reversed the aforesaid judgment in the case
of Authorised Officer v. S. Naganatha, AIR 1979 SC 1487. The authorised Officer
decided the proceeding in the light of the judgment of the Supreme Court. The
land holder went in revision before the High Court challenging the order of the
Authorised Officer. A stand was taken before the High Court that the order of
remand passed by the High Court directing the authorised officer to decide the
dispute in respect of the ceiling area in the light of the judgment of the High Court
was not challenged by the Authorised Officer before the Supreme Court and as
such it had become final. In other words the Authorised Officer was bound by the
order of remand passed by the High Court and it was not open to the Authorised
Officer to consider the dispute in respect of the ceiling area in the light of the
judgment of the Supreme Court. The High Court accepted this contention and
allowed the civil revision filed by the land holder-the respondent. This Court

confirming the order of the High Court observed as follows :

"The order passed by the High Court directing the Authorised Officer to examine the
dispute in the light of the judgment of the High Court in the case of Naganatha Ayyar
v. Authorised Officer (supra) became final although the judgment on which the
grievance had to be examined itself was reversed later by this Court. We find no fault
with the reasoning of the High Court. It is well settled that even orders which may not
be strictly legal become final and are binding between the parties if they are not
challenged before the superior Courts, in the result the appeal fails and it is

dismissed."
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(4) 2019 (2) LLN 582 (SC) Globe Ground India Employees Union vs
Lufthansa German Airlines

Para-15. There cannot be any second opinion on the ratio decided in the aforesaid
cases relied on by the learned senior counsel for the appellant. But, whenever an
application is filed for impleadment of a third party, who is not a party to the

reference under the Industrial Disputes Act or any other proceedings pending

before the Court, what is required to be considered is whether such party is either
necessary or proper party to decide the lis. It all depends on the facts of each case;
the allegations made and the nature of adjudication proceedings etc. In this case it
is to be noted that only the scope of reference is limited which is already discussed
above. However, it is also clear from Section 10(4) of the Industrial Disputes Act,
1947 that whenever a reference is made, the Industrial Court shall confine its
adjudication to the point of reference and matters incidental thereto only.

Para-16. Reverting back to the facts of the case on hand it is clear that the first
respondent had a subsidiary, namely, Globe Ground Deutschland GmbH, which
was holding 51% shares along with 49% shares held by the Bird Group in the
second respondent company. Further, it is clear that the Bird Group had floated
another company, Bird Worldwide Flight Services Ltd. to provide ground handling
and ancillary services which started from the month of January, 2009. It is the
allegation of the appellant’s union that even after the formation of a new company,
such new company is utilizing same equipment and vehicles belonging to the
second respondent. It is also the allegation of the appellant that after the formation
of the new company, it has retained most of the employees, except the trade union
activists. The appellant workers’ union does not seek employment of the alleged
retrenched workers in the first respondent.

Para-17. Having regard to facts and circumstances of present case, we are of the
opinion that the case law relied on by the learned senior counsel for the appellant
would not render any assistance in support of the appellant’s case.

Para-19. The other judgment relied on by the learned senior counsel for the
respondents in the case of Kasturi vs. Iyyamperumal and others (supra), this Court
again considered the test to be applied while considering the application filed

under Order 1 Rule 10 of the Code of Civil Procedure, 1908. It is held that to

consider the scope of application, the tests are:- (1) there must be a right to some
relief against such party in respect of controversies involved in the proceedings;

(2) no effective decree can be passed in its absence. Applying the aforesaid ratio
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laid down in the judgment, referred in the aforesaid cases, we are of the view that
the said judgment relied on supports the case of the respondents. Further, we are of
the view that even in a subsidiary company which is an independent corporate
entity, if any other company is holding shares, by itself is no ground to order
impleadment of parent company per se. In the case at hand, it is clear that the
second respondent itself is a company in which the subsidiary of the first
respondent, namely, Globe Ground Deutschland GmbH, was holding 51% shares
and 49% shares were held by the Bird Group. As per the case of the appellant, the
Bird Group has floated another company and started handling services from the
month of January, 2009 by uitlizing the same equipments and vehicles belonging
to the second respondent. Further, having regard to limited scope of adjudication,
to answer the reference, which is circumscribed by Section 10(4) of the Industrial
Dispute Act, 1947, we are of the view that the first respondent is neither necessary
nor proper party, to answer the reference by the Industrial Court. Further, we do
not find any error in the order passed by the learned Single Judge or in the order of
the Division Bench passed by the High Court of Delhi in the impugned judgment,
so as to interfere with such reasoned and concurrent findings recorded by the
courts. Thus, these civil appeals are devoid of merits and the same are accordingly
dismissed, with no order as to costs.

(5) (S.C) Oshiar Prasad & Ors vs the Employers In Relation To
Management Of Sudamdih Coal Washery Of M/S Bccl, Dhanbad,
Jharkhand

Para-18. In Contra, learned Counsel for the respondent-BCCL supported the
impugned order and contended that no case is made out by the appellants to

interfere in the impugned order and hence the appeal merits dismissal.

19. Having heard the learned counsel for the parties and on perusal of the record of
the case, we find no merit in the main submissions of the appellants but find

substance in the alternative submission.

20. Before we examine the factual matrix of the case in hand, we consider it
apposite to take note of law laid down by this Court regarding the powers of the
appropriate Government in making reference under Section 10 of the Act and the
jurisdiction of the Tribunal while answering the reference. Indeed it is well settled

and remains no more res integra.
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21. One of the questions which fell for consideration by this Court in Delhi Cloth
and General Mills Co. Ltd. vs. The Workmen and Others (AIR 1967 SC 469) was

that what are the powers of the appropriate Government while making a reference

and the scope and jurisdiction of Industrial Tribunal under Section 10 of the Act.

22. Justice Mitter, speaking for the Bench, held as under: "(8) ...... Under_S. 10(1)
(d) of the Act, it is open to the appropriate Government when it is of opinion that
any industrial dispute exists to make an order in writing referring "the dispute or
any matter appearing to be connected with, or relevant to the dispute,.....to a
Tribunal for adjudication" under_s. 10(4) "where in an order referring an industrial
dispute to a Labour Court, Tribunal or National Tribunal under this section or in a
subsequent order, the appropriate Government has specified the points of dispute
for adjudication, the Labour Court or the Tribunal or the National Tribunal, as the
case may be, shall confine its adjudication to those points and matters incidental

thereto."

(9) From the above it therefore appears that while it is open to the appropriate
Government to refer the dispute or any matter appearing to be connected therewith
for adjudication, the Tribunal must confine its adjudication to the points of dispute
referred and matters incidental thereto. In other words, the Tribunal is not free to
enlarge the scope of the dispute referred to it but must confine its attention to the
points specifically mentioned and anything which is incidental thereto. The word
'incidental' means according to Webster's New World Dictionary : "happening or
likely to happen as a result of or in connection with something more important;

being an incident; casual; hence, secondary or minor, but usually associated :"

"Something incidental to a dispute" must therefore mean something happening as a
result of or in connection with the dispute or associated with the dispute. The
dispute is the fundamental thing while something incidental thereto is an adjunct to
it. Something incidental, therefore, cannot cut at the root of the main thing to

which it is an adjunct to it.....

23. The same issue came up for consideration before three Judge Bench in a case
reported in Pottery Mazdoor Panchayat vs. Perfect Pottery Co. Ltd. and Another,
(1979) 3 SCC 762. Justice Y.V. Chandrachud - the learned Chief Justice speaking

for the Court laid down the following proposition of law:
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"10. Two questions were argued before the High Court: Firstly, whether the
tribunals had jurisdiction to question the propriety or justification of the closure
and secondly, whether they had jurisdiction to go into the question of retrenchment
compensation. The High Court has held on the first question that the jurisdiction of
the Tribunal in industrial disputes is limited to the points specifically referred for
its adjudication and to matters incidental thereto and that the Tribunal cannot go
beyond the terms of the reference made to it. On the second question the High
Court has accepted the respondent's contention that the question of retrenchment

compensation has to be decided under Section 33-C(2) of the Central Act.

11. Having heard a closely thought out argument made by Mr. Gupta on behalf of
the appellant, we are of the opinion that the High Court is right in its view on the
first question. The very terms of the references show that the point of dispute
between the parties was not the fact of the closure of its business by the respondent
but the propriety and justification of the respondent's decision to close down the
business. That is why the references were expressed to say whether the proposed
closure of the business was proper and justified. In other words, by the references,
the Tribunals were not called upon by the Government to adjudicate upon the
question as to whether there was in fact a closure of business or whether under the
pretence of closing the business the workers were locked out by the management.
The references [pic]being limited to the narrow question as to whether the closure
was proper and justified, the Tribunals by the very terms of the references, had no
jurisdiction to go behind the fact of closure and inquire into the question whether

the business was in fact closed down by the management."

24. The abovesaid principle of law has been consistently reiterated in M/s

Firestone Tyre & Rubber Co. of India (P) Ltd. vs. The Workmen Empoloyed,

represented by Firestone Tyre employees' Union AIR 1981 SC 1626, National

Engineering Industries Ltd. vs. State of Rajasthan & Ors., (2000) 1 SCC 371,
Mukand [.td. vs. Mukand Staff & Officers' Association, (2004) 10 SCC 460 and

State Bank of Bikaner & Jaipur vs. Om Prakash Sharma, (2006) 5 SCC 123.

25. It is thus clear that the appropriate Government is empowered to make a
reference under Section 10 of the Act only when "Industrial dispute exists" or "is
apprehended between the parties". Similarly, it is also clear that the Tribunal while
answering the reference has to confine its inquiry to the question(s) referred and

has no jurisdiction to travel beyond the question(s) or/and the terms of the


https://indiankanoon.org/doc/58320868/
https://indiankanoon.org/doc/1283123/
https://indiankanoon.org/doc/908660/
https://indiankanoon.org/doc/996728/
https://indiankanoon.org/doc/996728/
https://indiankanoon.org/doc/1518399/
https://indiankanoon.org/doc/1518399/
https://indiankanoon.org/doc/110162683/

Page No.52/74 3502 (Ad.Hl.dl) ol.uuo /003

reference while answering the reference. A fortiori, no inquiry can be made on
those questions, which are not specifically referred to the Tribunal while

answering the reference.

26. Coming now to the facts of this case, it is an admitted case that the services of
the appellants and those at whose instance the reference was made were terminated
long back prior to making of the reference. These workers were, therefore, not in
the services of either Contractor or/and BCCL on the date of making the reference
in question. Therefore, there was no industrial dispute that "existed" or
"apprehended" in relation to appellants' absorption in the services of the BCCL on

the date of making the reference.

27. Indeed a dispute regarding the appellants' absorption was capable of being
referred to in reference for adjudication, had the appellants been in the services of
Contractor or/and BCCL. But as said above, since the appellants' services were
discontinued or/and retrenched (whether rightly or wrongly) long back, the
question of their absorption or regularization in the services of BCCL, as claimed
by them, did not arise and nor this issue could have been gone into on its merits for
the reason that it was not legally possible to give any direction to absorb/regularize

the appellants so long as they were not in the employment.

(6) (S.C) Tata Iron & Steel Company Limited vs The State Of Jharkhand

Para-10. At the outset, we would like to observe that the High Court is right in
holding that the Industrial Dispute has arisen between the parties in as much as the
contention of the workers is that they are entitled to serve the appellant as they
continued to be the workers of the appellant and were wrongly “transferred” to M/
s. Lafarge. On the other hand, the appellant contends that with the hiving off the
cement division and transferring the same to M/s. Lafarge along with the workers
who gave their consent to become the employees of the transferee company, the
relationship of employers and employees ceased to exist and, therefore, the
workmen have no right to come back to the appellant. This obviously is the
“dispute” within the meaning of Section 2(k) of the Industrial Disputes Act.
Section 2 (k) of the Industrial Disputes Act which defines Industrial Dispute reads

as under:

“2(k) “industrial dispute” means any dispute or difference between employers and

employers, between employers and workmen, or between workmen and workmen,
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which is connected with the employment or non-employment or the terms of
employment or with the conditions of labour, of any person.”

11. No doubt, as per the aforesaid provision, industrial dispute has to be between
the employer and its workmen. Here, the appellant is denying the respondents to
be its workmen. On the other hand, respondents are asserting that they continue to
be the employees of the appellant company. This itself would be a “dispute” which
has to be determined by means of adjudication. Once these respective contentions
were raised before the Labour Department, it was not within the powers of the
Labour Department/ appropriate Government decide this dispute and assume the
adjudicatory role as its role is confined to discharge administrative function of
referring the matter to the Labour Court/ Industrial Tribunal. Therefore, this facet
of dispute also needs to be adjudicated upon by the Labour Court. It cannot,
therefore, be said that no dispute exists between the parties. Of course, in a dispute

like this, M/s. Lafarge also becomes a necessary party.

14. A full Bench of High Court of Delhi in the case of Indian Tourism
Development Corporation (ITDC) v. Delhi Administration and Ors. 1982 (LAB)
IC 1309 had an occasion to deal with issue of this nature i.e. pertaining to the
“Terms of Reference”. Various writ petitions were heard together and disposed of
by the common judgment. One of the writ petitions, in which this issue arose, was
C.W.P No. 1472/1981. One worker working at the sweets counter of the Sona
Rupa Restaurant of the management was caught red handed while
misappropriating the sale proceeds of sweets sold to the customers. Though
initially he admitted the theft but later he instigated other employees to resort to
militant and violent acts in which various workers indulged in and abstained from
work. In view of the violent and subversive activities of the workers, the
management decided to close down the restaurant and informed the workmen
accordingly. Notice of closure was issued wherein workmen were informed that
there accounts would be settled in full and final. The workmen approached the
Labour Department and raised the dispute alleging that there was a “lock-out”
declared by the management. The management appeared in the conciliation
proceedings and stated that it was a case of “closure” of the restaurant and not of
lock-out. Since conciliation proceedings failed, the matter was referred by the
appropriate Government to the Industrial Tribunal, Delhi, for adjudication with

following terms of reference:
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“Whether the workmen as shown in Annexure ‘A’ are entitled to wages for a

period of lock-out w.e.f. 1.1.81 and if so, what directs are necessary in this
respect.” 20

18. The Industrial Tribunal/ Labour Court constituted under the Industrial Disputes

Act is a creature of that statute. It acquires jurisdiction on the basis of reference
made to it. The Tribunal has to confine itself within the scope of the subject matter
of reference and cannot travel beyond the same. This is the view taken by this

Court in number of cases including in the case of National Engineering Industries
Limited v. State of Rajasthan & Ors. 2000 (1) SCC 371.

20. It follows from the above that the reference in the present form is clearly
defective as it does not take care of the correct and precise nature of the dispute
between the parties. On the contrary, the manner in which the reference is worded
shows that it has already been decided that the respondent workmen continue to be
the employees of the appellant and further that their services were simply
transferred to M/s. Lafarge. This shall preclude the appellant to put forth and prove
its case as it would deter the labour court to go into those issues. It also implies
that by presuming so, the appropriate Government has itself decided those
contentious issues and assumed the role of an adjudicator which is, otherwise,

reserved for the Labour Court/ Industrial Tribunal.

(7) (8.C) The Sindhu Resettlement Corporation ... vs The Industrial
Tribunal Of Gujarat & Ors

HEADNOTE:

The services of respondent No. 3- a permanent employee of appellant-corporation,
were placed at the disposal of appellant's subsidiary company. The subsidiary
company by an order appointed respondent No. 3. on probation and stated that he
would be confirmed after the end of probation

period. After respondent No. 3 had worked with the subsidiary company for more
than the probationary period, his services were terminated and he was paid

retrenchment compensation. Respondent No. 3 asserted continuance of his

employment under the appellant, which was declined, There- upon he20
demanded retrenchment compensation from the appellant also, which, too, was
refused. The matter was referred for adjudication by the State Government, and the
Tribunal directed reinstatement of respondent No. 3with back wages. In appeal to

this Court,the appellant Corporation contended that (i) respondent No. 3 having
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been given permanent appointment in the subsidiary company, and having
obtained retrenchment compensation from that company, could not claim that he
was still holding a post in the appellant-corporation and could not, therefore, claim
reinstatement; and (ii) the dispute that was raised was confined to
compensation.for retrenchment and did not relate to the wvalidity of the
retrenchment or reinstatement, so that the State Government had no jurisdiction to
refer the dispute to the Industrial Tribunal.

HELD: (i) Respondent No. 3 could not claim reinstatement in the appellant-
corporation.

Though he did not cease to be an employee of the appellant when his services
were first placed at the disposal of the subsidiary company by the appellant, he
ceased to be an employee of the appellant later when he was confirmed in the
subsidiary company. He also accepted the retrenchment compensation at the time
of termination of the employment in the subsidiary company. In case he had
continued to be in the service of the appellant, he would. not have been entitled to
retrenchment compensation from the subsidiary company and, even if the
subsidiary company had any legal liability to contribute towards his retrenchment
compen- sation which might have become ultimately payable to him on his
retrenchment from the appellant-corporation, that amount

would have been paid by the subsidiary company to the appellant and not to
respondent No. 3 himself. Further he was not entitled to any retrenchment
compensation when he left the service of the appellant willingly for there was no
compulsion on him to go to the subsidiary company. Nokes v. Doncaster
Amalagamated Collieries Ltd., held inapplicable.(ii) The respondents. in their
claims Put forward before the management of the appellant requested for payment
of retrenchment compensation and did not raise any dispute for reinstatement.
Since no such dispute about reinstatement was raised by the respondents before the
management of the appellant, the State Government was not competent to refer a
question of reinstatement as an industrial dispute for adjudication by the Tribunal .
The dispute that the State Government could have referred competently was the

dispute relating to payment of retrenchment compensation by the appellant to

respondent No. 3 which had been refused. A mere "demand t200 a Government
without a dispute being raised by the workmen, with their employee cannot

become an industrial dispute.
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(8) 1995 I CLR 767 (H.C. P&H) Daljeet & Co. (P) Ltd. vs Singh vs State of
Punjab & Ors.
Para-6. Shri R.S. Mittal, Senior Advocate appearing for the petitioner, challenged the

impugned award on the ground that the reference made by the State Government was
against the three Companies without specifying as to which of them was the employer
of the workman against whom relief was claimed. He further contended that the
Labour Court could have proceeded ex parte against the management but it had to
specify as to which of the Companies the workmen were claiming re-in-statement
from all of them. The State Government referred the dispute mentioning all the three
Companies as the employer and the Labour Court too directed the petitioner and one
Chandigarh Transport Company which was respondent No. 3 before it to reinstate the
workman. This was so because the workman while appearing before the Labour Court
had given up his claim against Ambala Bus Syndicate Private Limited. The Labour
Court may have been justified in proceeding ex parte against the management for their
non-appearance but it was its duty to determine as to which of the three Companies
was the actual employer of the workman with whom he was working. Having failed to
determine this vital aspect of the dispute the Labour Court then directed the petitioner
and Chandigarh Transport Company to re-instate the workman. How can an employee
be re-instated by two Companies? It is surprising to note that the workman in the
course of conciliation proceedings stated that he was the employee of the Ambala Bus
Syndicate whereas before the Labour Court he gave up his claim against this
Company and sought re-instatement from the other two. It appears that the workman
was not sure as to which Company was his employer. In the result, the award directing
the petitioner and Chandigarh Transport Company to re-instate the workman cannot
be sustained. The writ petitions are, therefore, allowed and the impugned orders
therein quashed. The case is sent back to the Labour Court with a direction to dispose
of the reference on merits and in accordance with law after determining as to which of
the three Companies was the employer of the workman. Since the reference in the
instant case was made in March 1989 the Labour Court is further directed to dispose
of the same expeditiously but not later than December 31, 1994. There is no order as
to costs.

(9) (S.C) Bharat Heavy Electricals Ltd. vs Mahendra Prasad Jakhmola &
Ors.

Para-25. The argument that the contractor, in the facts of the present case, gets only a
10 per cent profit and nothing more, is again an argument that needs to be rejected in

view of the clear and unequivocal evidence that has been led in this case. The
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workmen have themselves admitted that there is no appointment letter, pr20oovident
fund number or wage slip from BHEL insofar as they are concerned. Apart from this,
it is also clear from the evidence led on behalf of BHEL, that no wages were ever been
paid to them by BHEL as they were in the service of the contractor. Further, it was
also specifically pointed out that the names of 29 workers were on the basis of a List
provided by the contractor in a bid that was made consequent to a tender notice by
BHEL.

(10) 2016 (4) LLN 231 (DB)(RAJ) Ram Gopal Gupta vs Judge, Industrial
Tribunal and ors.

Para- 10. For appreciation of the aforesaid argument, we have gone through the
written statement submitted by the petitioner appellant before the Tribunal. The
perusal of the written statement does not reveal an objection of the nature raised

herein.

Para-11. On completion of the pleadings, parties led their evidence which has
been discussed by the learned Tribunal in its award. A perusal of the award does
not reveal discussion of the evidence in reference to the issue as to whether the
petitioner appellant falls in the definition of "industry" as given under the Act of
1947. After going through the paras of the award referred by learned counsel for
petitioner appellant, we do not find any discussion of the issue referred above. In
view of the above, we do not find that either there exist pleading or evidence to
find out whether appellant falls within the definition of "industry". The learned
Single Judge thus declined to decide the issue raised before it for the first time. It

cannot be said to be pure question of law.

Para-12. According to learned counsel for the petitioner appellant, its being legal
issue, can be raised in the writ petition and it should have been considered and

decided by the learned Single Judge.

Para-13. In our opinion, not only a party needs to raise the issue about the status
of the employer i.e. whether it is falling in the definition of "industry" or not and
then to lead evidence. The issue raised by the appellant herein is a mixed question
of fact and law. The appellant did not raise an objection about the jurisdiction of
the Tribunal on the ground urged herein thus question to lead evidence does not

arise.

Para-14. Whether the appellant falls in the definition of "industry" , can be
adjudicated if the evidence is led by the parties. Mere stating that an individual
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Doctor running a clinic would not fall in the definition of "industry" cannot be
accepted to oust the jurisdiction of the Tribunal. It is not such a case where the
issue can be dealt with without factual background or the evidence thereupon like
the issue raised before the Apex Court in the case of Chief Engineer, Hydel Project
(supra). There, the issue was pertaining to jurisdiction of the Civil Court which is

per se a legal issue and no evidence was required to support it. The nature of the

objection raised herein needs evidence and it can be when a p2oroper pleading is
made and evidence is led by the parties followed by the argument before the

Tribunal.

Para-15. It is settled law that even for adjudication of an issue before the Tribunal,
a party has to plead and thereupon to lead evidence. In absence of pleading, even if
the evidence is led, it is to be ignored in view of the judgment of the Apex Court in
the case of Shanker Chaturvedi v. Britannia Biscuit Company Ltd AIR 1979 SC
1652. The perusal of the written statement does not show objection of the nature
raised herein. In view of above, judgment of the Apex Court in the case of Chief

Engineer, Hydel Project (supra) cannot be applied.

Para-16. So far as judgment in the case of Harshad Chiman Lal Modi (supra) is
concerned, it applies to the cases where an order has been passed by the court
having no competence and jurisdiction for it. It is to be treated as nullity. It is
further held that the issue of territorial and pecuniary jurisdiction has to be raised

at the first instance or at the earliest possible time.

(11) 2017-III-LLJ-349 (DEL) LNIND 2017 DEL 1561 (H.C. DELHI) Suresh

Pal Vs Management Of Municipal corporation of Delhi

Para- 6. Upon hearing and on perusal of impugned award, evidence on record and the
decisions cited, I find that petitioner had not worked for requisite 240 days and so, he
is not entitled to relief under Section 25-F of the ID Act. As far as, petitioner’s claim
for relief under Sections 25-G and 25-H of the ID Act are concerned, I find that the
foundation for it has not been laid by petitioner’s counsel. In the pleadings, it has not
been specifically averred by petitioner that no notice of re-employment was received
by him. Similarly, it has not been averred that as to who was the last person, who was
employed after petitioner and has been retained by respondent/management and so in
the absence of such essential pleadings, the relief under the provisions of Sections 25-
G and 25- H of the ID Act cannot be granted and learned Tribunal has not erred in

denying the relief to petitioner under these provisions.
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Para- 7. Reliance placed by petitioner’s counsel upon decision in The Management of
Municipal Corporation of Delhi (supra) is of no avail to petitioner's case, for the
reason that the list of employees was not produced in the said case whereas, it is been
produced by respondent in the instant case. Supreme Court’s decision in Jasmer
(supra) is of no assistance to the case of petitioner because violation of Sections 25-G
and 25-H of the ID Act is not proved in the instant case. Since petitioner had not
worked for more than 240 days, therefore, he is not entitled to relief under Sections
25-F of the ID Act. Since, there is no basis to hold that the principle of 'last come first
go' has not been followed, therefore, reliance placed by petitioner’s counsel upon
Supreme Court’s decision in Bhurumal (supra) is of no assistance to him. It is true that
Supreme Court in Bhikubhai Meghajibhai Chavda (supra) has reiterated that the
management has to produce the relevant records but in this case, the records were
sought by petitioner after more than two decades. Non production of relevant records
by respondent/management after two decades is fully justified as the record regarding
Muster Roll in the year 1990 etc would not have been available with the respondent.
(12) 2007 GLR 1 45 JINDARSING BAHRA & ANR V. CARGO MOTORS
LTD.

Para-4. Question of back wages being independent question, is required to be
examined by the Labour Court independently on the basis of the evidence led
before it by the workman first and they on the basis of the evidence led before it
by the workman first and then on the basis of the evidence produced by the
employer for controverting the evidence of workman. It cannot be said the award
of back wages is normal or odinary consequence of the award of reinstatement.
Merely bacuse the termination or dismissal is set aside, the workman is not
becoming entitled automatically for back wages. Initially, it is the burden upon the
workman to prove by oral or documentary evidence that he has remained
unemployed during the intervening period inspite of his earnest assiduous efforts
to secure job elsewhere. In absence of such evidence from workman, Labour Court
cannot assume or presume that he must have remained unemployed, and therefore,
entitled for back wages because that would, otherwise, deprive the employer from
his right to contend or controvert the claim of back wages of the workmen.
Therefore, while considering the reinstatement, labour Court shall have to examine
the issue of back wages independently on the basis of evidence on record. This
aspect has been considered by this Court in detail in Special Civil Application No.
13571 of 2006 decided on 13-7-2006 between Atulbhai Chinubhai Shah w.
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A.M.T.S. Relevant discussion made by this Court in Paras 6 and 7 is reproduced as

under:

(29.%) 1 S1HHI 21 S1H0l1 ofl%1 u2isiR a8l dl.ow/ 20 /2000 ofl A%l
921 SA 8. A1, 1 AI[Is [Adieg] SRR .09/ 20 /2000 ol A% G¢j &AG

RIS A1 9. A alicid AHis—a0 & ofll uaisiR d8 £2didxdll dl2eefl siv1nl 2%

S3d1 8. FHi fa.a0/9 &l &l i AUl dl.ox/29/2000 ol Ul 2%

UAAl 8. Aol dHi Ad ¥dd 8 S, dl.o®w/20/2000 &l uisyiHi AH1dd

ARsIUE, U1dl, ARl esdid del siHeiEl] /ASdl dd digad] usis U3 s7)
dicsidls  €HRI &Rl AvdIHT  AAd  SIH A Hua A
AL AL 21 glosul d]. dle dsy, el Vid Al Yxoioll s1H(3] deil g2
A HI2 61 YU ¥ Al Ut SIHERS AU &dll.

(29.u) Fef] 385 BUR ¥ oflxl U2ISIR R #SAI £2AIAY] AHY ULH UISIR
AR5 %Y SUIHI A19d €2d11A%] H1dIHi 241 dl AHY 241 S13 2% &AA HIlVis YrId]

&ilol GU A4IHi 2419 Al 241 SI1A Ais—au &l BiS—03 a AiS—0¢ ol HidAQI|

[eideaiofl slsdlal AdiE GUR AHal SAG B, FAUR i1 AIzE] GAduRIH AG
yel 2dIsRg 8 5, 213 slogise Uididi &1 Aol sudl] AHaal siuHl 52 dd] 243 s¢€l
HiolRl 5 of &dl. UH UISIR 6.0 Al 3 ol IRAIA Hal SIE [GIHR[S UAS AU
algl. agHi AG 1SRG 8 5 43 oflgfCl1gol| Y[oRAsiH] F]SIcl A s1u] 52 dd]
Hidiel] s2d adl. ool g 2RI Al ¥ AHIL 10t SG & A AHA 213Y of &(. Aol
dell 243 Aol YlolRual ©1S] E18d &(. Vil olls?] sl @l Al Hief2AL 21 AT %
5] AG AHI3 0i8S] &g, A ULH UISR SUdllal olIslall Bcdl AS N €RAlof
w0 [EgAell g sIH S el ddl SIg €2d1A%] YId] A1 SIA Y S o€l
ARAR A1 G161 2Ai8—23 /] ULIH UZISIR oi. 03 of IRA1A A12IE BUR Yo lof] 2% 53] &
ol d1RA ddoll ¥dioiofl &slsdlal AHeol G B.Ugi 241 513 [6l. 1w/ &
_RAIS=F Y10 AHIG ol S2AR 2% AAA] 8. ol dofl [A2AA) Xl SIHER] Vial ULUA
U2ISIR1 U3 AHI8I0l UAG B.F AHIE ol HEEIRI HR S[A 28] AN %Y AAd
8. ¥ A€ol A1EL.8].2]. 8 01.U0 /2000 ol SIHHI 2% UAA B ol A cH0id A
AIEa A BUR ULl AHYol SIA 8. AR _AiS—2x dIN] AHIYIcial dUIRT AUIHI

AIA dl dHy URRI — A Hi gd 3 HidIR1A1 y5d] &dl Hal dai 2ure ¥I1dg
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8 5, UUH U2ISIR ol.02 ol olld AUIddi SlogiseH| SIHER] ollsHi ElVid LA
al d HidlelAloll HIGidH! AIS—F 910) AH € Iol SAIH] A1 & A1H AHiIS—F
Hi ¥ AdI8lol RdA] HYO! AHIGIs (@S] qHA SS AAG B, A,
¥ d duid Al AHIGIol HEEIRI HYR S[A%oRA] AH2t ULl 2% UAG & ol dAi
Yfototati UlollEll Aoy ULH UASIR 0.0 Aal 2 ol 141 dse] A€l A4(ES] o]
361341 d1.09/09/2002 dl A% UAG & Al licid ofl¥l UASR doll HidNQl|
[Gideatdi dxy GaedauRidi uel dIsR sd 8. el A1 uziall ofl¥l uaisiR
SIHERA | AH 8 Iolofl ¥1RISI3] &dl.

(29.5) dgHi A SIA ARG SAoll HI[GS] U AHIEIel HEEGIRI HQR
s@go2ll An2i0ll 1.2l 84 ¢i.u0 /2000 Hi AHIEIol SARe] A H¥OA
] Y[otuol Al A€g HIEAS] 4 &4 SIF ANUNBIS ASAR A Rcdcui 8 ote].
dell 2431 ueg 54 241l Wl WAl dg ¢l i adqgls ([Fedl SIHER Al
¥olRd A2 oligfeiie Al u2dofl Ael 8. ¥ dl.ow/0/2002 ol A%ofl &.
AIH, ¥ A YUd dAAIS [FECll SIHER At Rl SIHERIS 20281 U7 AHI8I0l UAG
8. | A8 ol I ussRJ ol

(29.9) qgHi - Al slHoll oflyl usR  Ais—au el daHd
GaeduriHi 2ue 1SRG 8 § #1F] UIR UH UISIR of.0q idl 3 ol IRA1A Hal SIEf
[GiHRIS Uss AHUE olefl. AR 21 SIA_AIS—23 o] ULH UISR of.02 ol YId]
AAIHI A1 dl A U ¥RHA 8 S ofl%1 URISIR AHIRI SIHER &cll. Aol UYH
U2ISIR 0i.09 dilofl IHI [61aR]ld s1H s3] Audioll M 3 AG s1H S3
AUdlall €€l Sal &dl. Aol A ofloid Slogise Aok (1YARIel AHal AfId]RIot)
Ase —ACV3 ofl FAYIS HYOlg] SIRUEA AIRAH ANAH &g. ¥ 3G0A 5A al.
U35 /2003 ofl SIA Y S 8. FHi SIHERIA AISI2I al ol dISol, 2MlElal ol
SlHo] slogise diRiRicd A Al Ad/ dl A Ad/ Al Ad Ad : ev/c
¢ A9 diRde2l & Al FoUIgs ofl ot & ¥ dl.oa/ou/acee &l
dl.30/0% /2000 Yello B. AIH, Vil AIRUAGH ULH UASIR ol.02 oIl &RIdd
&dl.%AR A1 SIA ofl¥l UISRR d§ Ais — 3 ol HidKll (eideaidi A ¥l11dd
& 5,UUH UISIR 0l.02 d UUH USIR ol. 0 ofl Bl $3d ol Adls Slozise? ©.

gHi A1 S1Hall oflxl u21sIR % edlddi Ad ¥e11dg 8 S, dl.30/0%/2000
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SlogISea] Ao AHA HAUTEI GlERa] 8. dgHi | SIHall ofl%] U2ISIR d§ AAd]
edld &Ad & 5,5Udll 2Hal Slogise? YR all SlogIse AlH 612914 AHal ] 241/ I
8. W ¥R A1 SIA [01. ¢/ 2 1G] A1 2% &UAG & d UHILT A AIRIRIoA AH
HAEIH | O A1 dIRIRI0R VI &1 A SIEf 8515 285 GUR 2419l ote].

(q¢) SlIHER Y(UHSIE ofl [AlAEs YsIEIHT ¥211Ad [Resiia ANdiHi 2419 A

ldall 5AHI oflyl uisiR dxiloll Ai§—03 ol HidIRII [GIAEatHI ULH URISR
ol.0q 2UIHI SIUH] USIR0Il S13 UR SIHER 1S 2% GXIddl A1Ad B. dgHi AY
yel ¥1ddg 8 5 ofl¥l u2isR SIHERG Yforial dHYy UlH uisR Hofl AHIg ol
S3A ¥ AHI8 10l A SIHERI0fl 891 ([A3e) SAUIHT 419 ¥ AH] SIHERIS HIo of
edl. 21 usRofl &slsd oflyl uaisiR siHeER ¥LIAd] 8. AR Heedlal HYWR
S(A20R8] AH dl.92/09/2002 ol A% AHINA RUSd2d sRvIEHT s3I
[Qaicaai sIHERS SIRIH] AT of US AHY Y[olot dISdiotl ASHIA cgeRiEle]
Hiftis gsHell g2l s3d 8. WRUR HEE QI HYR SR AH2 241 SIHall ULH
U2ISIR 0.0 alIRA1A &1%2 U dI.2¥/ 0 /2002 &l YY1 2% SAT & ial dofl 1€
AH1.S1RA. 54 oi.uo/000 (AH1EI0l SRIAIE]) ol AaHIEI0l SAMR XY AW
8 ol dHi udllle—21 Ai Hivdell of.q Hi Ad] &slsd ¥211Ad] & 3, oflA YxGlall
SIHER] § ¥ olisdlail evid &I AIRY] % AHall ollH) UYH UASIR 6i.02 ol
alld AIEdI SlogIS2AHi AUIA 8. A1 Y¥oiofl Hivrel SIHERIA Y[aiol HIRgA sAAC
Aal A guid ¥ AHIEl ol % AUAG B ol A H¥OI AHIENIol 3SS &AG B al A3
SIHERIA ollsZlHi Yot :R&IMNd salofl Hivrell 8] oief] A9 ¥e11dg 8.agai ue
UISR 0i.02 ail SIHERIG dllsdloll AaIla e ¥l alaigll a& AeE SM
AHodd u2isRlell U Yu HIlGis, HIGS & SIHER] dilSall Acielg] id A1dd)
aluiefl aldHi AHIGIea SIFAIElHI ARG ol uzisRedl Hide1A A2
(61Rels del ofloi3d] ciol]l %12 & A&l A daiA Hid1R1=A) ol uiall 2418l «¥dl 3@
8.

(q¢.q) GEgHi A1 S13 ULH UASIR 0.0 of 141 Ais=a¢ & ¥4I 2% S
& d AdIHI 419 dl dHi 2ureull ¥RIddg 8 §, UYH UISIR 0.0 , ULH UASIR
ol.0q ol €] slogise Aol ( YARIal Ales AaildlRial) Vs2—1Cc90 8501 WRd |l

€R1ddl AoR Slogle? &dl dell AHIRI Uldlall SIHEIR] AS] UM ULISIR 6i.09 ofl HI2
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SIH SAUdI A1 AH I Slogiseell A4 (€ 1 dNofl rudiai 211dd] &dl. ofll ueiail
AHHT ULH USIR 6.0 ollall HIR§A [GIHRLS WIAGI. AHH] AT ULH URASIR 6i.0q ol
4R YAd 1 9ofl Hed HiZoll SARaA] A4 Yrall 82111 USIRalI SIHER &dll. ofl¥]
U21iofl @il A1 ULH URISIR of.02 [[dIR VHo SIPURI ULH UISIR ofl U7 SIHER
a2l HIfAs dSoll AGL of &al. YYHI ULH ULISR of.02 dflall Slogisedl] Hed
dl.32/U/2003 ol A% Y3 ad] adl 2 A¥1NHI A411BS dsAR (ElciuHd]
saH— 2 (1) ol WAls (oflofl) Hoyot 21Ul 21U A g A &dl. I
gslsdlal Al siHoil ol uisR dflofl_Ais—au ofl HifSis yoiloflefl Auea 53¢
8. dgHi Al SiHoll  UYH  UASR  ¢.0R oA HEEMII  HWR
s@20122]] 2321 A 18 10t0fl SIRIAIENHI dl. /90 /00 ofl A% ¥UIG Y SA] 8.
dHi uel 1 eslsdla AHdel 53¢ 8. 41 oflyl uisiR Ais—au &l Adie Gurdl]
xoilofl 2% sl 8. dAi a& Hivdrell [eideatai sedls eslsdl wenddl & Fai
A5l 3 oi.uo /000 (AdHIEe SIRIAIE]) Hi ¥ &slsdl &dl d eslsdiel]
[Q3egiof]l eslsdl w1Ad] 8. wAyR Ad]l vl eslsdl uel dlsRdl 8 5,uH
U2ISIR 6.0 al 3 ol SIF (61HRIS U2AS AIUA of&l].al ollof@iIgfoll Y[oiotHi
Asigf o vHHal sl 53 Ad] HidIR s &dl. 47 dHel Ylolual IS] Eldd &g,
A UH U21SIR sUdllHi oflsloll Bcal A dY E:xRlol 2T0 (euA] g SIH SE Gl
ddl SIS €219 Y141 A1 SIA %Y 53 o1&l 2A1H, 38S Fdli SIHERIA AS0H 1Y
UIH URISR of.0 sudlli s1u] gdidll Hivre41 sl & 240l A s1A A 1816l
AH1810l SAR0ell RAl Hot ABIS dsAR Al [cRuHGA sEH — 2 (A1) ol
WAl (ofloll) yoyot ol uaisiRoll ACHIAE SIHERIA oflsTofl 2a1Cd w2l gl
aelidl 8ldI ©di UGH UISIR oi.0 oI dHall SIHERIA %181 ddel] weell sAixi
A1) 811 da a1 def Hiot arerd?] Yai Ggrigll ezl dad, ofléll ualiR F2d]
284 AlofAe Aed AsAAMU1 254 d?)s Ysdl AH1udiel] & (A3 AHIE el S20R0]]
2Rd1 US] AAs3i [Qoidl i 1Ad] 8. 2413, s1dall ¥ dSAR HIcid % 242118 A€ lol
IR 8 d 285 GUR A19d Yud1 uef] %1124 419 8,

(2¢R) AUlH, 38S GW 1dd YR dHy oflyl uzisR d§ Y S

YSIERNHI ¥ [Reglid WRUINA S3d 8 AHY YSIERI Y A & d XdIAi
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(1) Hussainbhai, Calicut vs Alath Factory Thozhilali ... on 28

July, 1978

The petitioner  a factory owner, manufacturing ropes had entered into
agreements with intermediate contractors who had hired the respondent union's workmen.
In an industrial dispute raised by the respondent union the petitioner contended that no
direct employer-employee vinculum juris existed between him and the workmen.
However, the Tribunal gave an award in favour of the workmen which was affirmed by
both the single Judge as well as a Division Bench of the Kerala High Court. Dismissing
the special leave the Court,

The true test may, with brevity, be indicated once again. Where a worker or
group of workers labours to produce goods or services and these goods or services
are for the business of another, that other is, in fact, the employer. He has economic
control over the workers' subsistence, skill, and continued employment. If he, for any
reason, chokes off, the worker is, virtually, laid off. The presence of intermediate
contractors with whom alone the workers have immediate or direct relationship ex
contractu is of no consequence when, on lifting the veil or looking at the conspectus
of factors governing employment, we discern the naked truth, though draped in
different perfect paper arrangement, that the real employer is the Management, not
the immediate contractor. Myriad devices, half-hidden in fold after fold of legal form
depending on the degree of concealment needed, the type of industry, the local
conditions and the like, may be resorted to when labour legislation casts welfare
obligations on the real employer, based on Articles 38, 39, 42, 43 and 43-A of the
Constitution. The court must be astute to avoid mischief and achieve the purpose of

the law and not be misled by the maya of legal appearances.
(2) Food Corporation Of India, Haryana ... vs The Presiding Officer, Central

Govt. ... on 8 March, 1987

Equivalent citations: (1993) III LLJ 347 P&H
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Para-6. The learned counsel for the Corporation has confined himself to the

impugning of the following two findings of the Tribunal:

(1) that the Corporation did not get itself registered in terms of Section 7 of the labour
Contract Act; and (ii) that some of the workers used to be paid their monthly wages by
the corporation without the intervening agency of the Contractor as per Exhibits W-3
and W-8, the authenticity whereof had been admitted on behalf of the Corporation.

Para-10. Section 29 of the Contract Labour Act, which is in the following terms, inter
alia, provides that the principal employer shall maintain such register ana records
giving such particulars of contract labour employed, the nature of work performed by
the contract labour, the rates of wages paid to the contract labour and such other

particulars in such form as may be prescribed.

"Section 29. Registers and other records to be maintained- (1) Every principal
employer and every contractor shall maintain such registers and records giving such
particulars of contract labour employed, the nature of work performed by the contract
labour, the rates of wages paid to the contract labour and such other particulars in such
form as may be prescribed.

(2) Every principal employer and every contractor shall keep exhibited in such manner
as may be prescribed within the premises of the establishment where the contract
labour is employed notices in the prescribed form containing particulars about the
hours, of work, nature of duty and such other information as may be prescribed."

11. The Corporation had feigned total ignorance about the fact as to which person had
been employed by the contractor. It has also feigned total ignorance of the fact as to
whether contractors engaged by it had possessed the licence envisaged by Section 12
of the Contract Labour Act. Such ignorance in our view is unacceptable in the light of
the provisions of Section 29 of the Contract Labour Act. The Corporation had by
feigning ignorance tried to suppress from the Tribunal facts which must be

unfavourable to it.

Every worker, in our view, who works for a principal employer to whom the
provisions of Contract Labour Act are attracted, is to be treated as the worker of the

principal employer unless two conditions are satisfied;

(i) that the establishment had secured a certificate of registration for the relevant

period; and
(i1) it had employed contract labour through a licensed contractor.

(3) Secretary, H.S.E.B vs Suresh & Ors Etc. Etc on 30 March, 1999


https://indiankanoon.org/doc/226033/
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Incidentally, the claim— 3 of the workmen arises by reason of discontinuation of the
service at the units belonging to the appellant herein. The Labour Court while
adjudicating the issue, as to the justification of the termination of services of the
workmen in terms of the order of reference under Section 10 of the Industrial Disputes
Act, came to a definite conclusion on the basis of evidence tendered that the work
force did in fact work for more than 240 days in the year and as a matter of fact, there
was no dispute raised on that score by the Board and it is on this factual score that the
Labour Court did record that the presence of an intermediary would not, however,
alter the situation as regards the existence of relationship of employer and the
workmen and thus between the Board and the claimants and as such answered the
reference in the affirmative, resulting in a finding that the workmen are entitled to be
reinstated with continuity of service along with 10% back-wages. It is this finding of
the Labour Court which stands accepted by the High Court in writ petitions under
Article 226 of the Constitution, challenging the validity of the award of the Labour
Court and the High Court, as noted above rejected the writ petitions stating therein:
"on the admitted facts of the case it is to be ascertained as to whether after complying
the principle of lifting of the veil, the existence of the relationship of workman and
employer is surfaced or not. After critically examining the evidence lead in the case,
the court below has come to the conclusion that there existed a relationship of
employer and workman between the contesting parties and that the intermediary
contract was just an eye wash.".

As a matter of fact the legislature in the enactment, has itself provided various
provisions pertaining to the working conditions of contract labour, provided however

engagement of contract labour becoming invariable or necessary in the interest of the

concerned indu—33stry. The legislation therefore subserves twin purpose, to wit: (i) to
abolish the contract labour; and (ii) to regulate the working conditions of contract

labour wherever such employment is required in the interest of the industry. There is
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however, a total unanimity of judicial pronouncements to the effect that in the event,
the contract labour is employed in an establishment for seasonal workings, question of
abolition would not arise but in the event of the same being of perennial in nature, that
is to say, in the event of the engagement of labour force through intermediary which is
otherwise in the ordinary course of events and involves continuity in the work, the
legislature is candid enough to record its abolition since, involvement of contractor
may have its social evil of labour exploitation and thus the contractor ought to go out
of scene bringing together the principal employer and the contract labourers rendering
the employment as direct, and resultantly a direct employee.

Needless to note at this juncture that the Contract Labour Regulation Act being a
beneficial piece of legislation as engrafted in the statute book, ought to receive the
widest possible interpretation in regard to the words used and unless words are taken
to their maximum amplitude, it would be a violent injustice to the framers of the law.
As a matter of fact law is well settled by this court and we need not dilate much by
reason, therefor to the effect that the law courts exist for the society and in the event of
there being a question posed in the matter of interpretation of a beneficial piece of
legislation, question of interpreting the same with a narrow pedantic approach would
not be justified. On the contrary, the widest possible meaning and amplitude ought to
be offered to the expressions used as otherwise the entire legislation would loose its
efficacy and contract labour would be left on the mercy of the intermediary.

(JT 1995 (4) SC 264 and Air India Statutory Corporation etc. v. U.L.U. & Ors. etc. (JT
1996 (11) SC 109). The ratio as has been decided in Air India's case appears to have
softened the edges of Dinanath's ratio. While dealing with this issue in Air India's case
(supra), this court has, as a matter of fact taken note of more or less the entire antenna
of cases pertaining to contract labour and we do thus feel it wholly unnecessary to
deal with the same in extension excepting however recording some observations of

this Court in Air India's case (supra) as below:-



Page No.68/74 3502 (Ad.Hl.dl) ol.uuo /003

"In this behalf, it is necessary to recapitulate that on abolition of the contract labour
system, by necessary implication, the principal employer is under statutory obligation
to absorb the contract labour. The linkage between the contractor and the employee
stood snapped and direct relationship stood restored between principal employer and
the contract labour as its employees. Considered from this perspective, all the
workmen in the respective services working on contract labour are required to be
absorbed in the establishment of the appellant."”

It has to be kept in view that this is not a case in which it is found that there was any
genuine contract labour system prevailing with the Board. If it was a genuine contract
system, then obviously, it had to be abolished as per Section 10 of the Contract Labour
Regulation and Abolition Act after following the procedure laid down therein.
However, on the facts of the present case, it was found by the Labour Court and as
confirmed by the High Court that the so called contractor Kashmir Singh was a mere
name lender and had procured labour for the Board from the open market. He was
almost a broker or an agent of the Board for that purpose. The Labour Court also
noted that the Management witness Shri A.K. Chaudhary also could not tell whether
Shri Kahsmir Singh was a licensed contractor or not. That workmen had made a
statement that Shri Kashmir Singh was not a licensed contractor. Under these
circumstances, it has to be held that factually there was no genuine contract system
prevailing at the relevant time wherein the Board could have acted as only the
principal employer and Kashmir Singh as a licensed contractor employing labour on
his own account. It is also pertinent to note that nothing was brought on record to
indicate that even the Board at the relevant time, was registered as principal employer
under the Contract Labour Regulation and Abolition Act. Once the Board was not a
principal employer and the so called contractor Kashmir Singh was not a licensed
contractor under the Act, the inevitable conclusion that had to be reached was to the
effect that the so called contract system was a mere camouflage, smoke and a screen

and disguised in almost a transparent veil which could easily be pierced and the real
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contractual relationship between the Board, on the one hand, and the employees, on
the other, could be clearly visualised. Before we conclude, the other aspect of the
matter as has been contended by the learned Advocate, appearing in support of the
appeals ought to be noticed, to the effect that as a matter of fact the principal
employer, namely, the Board has in fact applied for registration of establishment and

there are documentary evidence available in support thereof.

(49) M/S INDIAN FARMERS FERTILIZER CO OP. LTD. Vs.
INDUSTRIAL TRIBUNAL I, ALLAHABAD & ORS.Appeal
(civil)

A reference was made to the Industrial Tribunal, Allahabad under the Industrial

Disputes Act, 1947 as to whether it is justified for the appellant not to give work to 88

workmen whose names are mentioned in the Annexure to the reference order from the
date indicated against each one of them and, if not, what consequential benefits should
be given to them.

In the pleadings raised before the Tribunal, the workmen contended that they were
engaged directly by the appellant but later on to evade the liability arising under the
law, started showing them as mazdoor employed through a contractor and such entries
are fake. The stand of the appellant has been that they are the employees of the
contractor, if at all, and, therefore, they are governed by the Contract Labour
[Regulation and Abolition] Act, 1970 and they are not entitled to any relief. Evidence
was adduced before the Tribunal and five witnesses were examined on behalf of the
workmen in support of their case and each one of them stated that the workmen in
question were appointed by the officers of the appellant and the work was also
assigned by them, under their instructions the workmen carried out their work. On
behalf of the appellant, E.W.1, A.K.Dutta was examined who was the Manager of the
Power Plant. He admitted that Ex.E-1 had been signed by him which indicated that
between July 1985 to June 1986, M/s Industrial Suppliers were the contractors and
Anil Kumar Misra was partner of this firm and in 1986, the contract was given in
individual capacity to Anil Kumar Misra. V.P.Awasthi, who was examined as the
second witness, admitted that Ex.W-7 was copies from the temporary attendance
register and they had been prepared by him.

From the material available on record, the Tribunal came to the conclusion that it

could not be disputed that 88 workmen in question were working in the power plant of
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the appellant but the only contention that was raised by the appellant was that those
workmen were employed by the contractor. Ex.E-1, to which reference was made
earlier, is a duty roster for the year 1985. A photo copy of this document was filed by
the workmen with an application dated May 6, 1988 and the original was produced by
the appellant. A comparison of the two would indicate that the signature of the
contractor was obtained on the original but the signature of the contract was not
available on the photo copy which obviously showed that the signatures were
subsequently obtained on this document. The Tribunal proceeding on that basis came
to the conclusion that the duties were assigned to these 88 workmen by the
management of the appellant; the contractor had no hand in the same and they were
working at no stage under the supervision and control of the contractor; that they were
ever paid their wages by the contractor and that it was also on record that there were 2
workmen in service since 1979, 25 since 1982, 19 since 1981, 37 since 1983 and 4
since 1984 besides one which entered into service in January 1986. There was no
explanation as to why 87 workmen were in service even before the contract of M/s
Industrial Suppliers started. Anil Kumar Misra ceased to have contract after 1986,
even then these workmen continued to be in service in the establishment of the
appellant and, therefore, the Tribunal concluded that the 88 workmen were never
employed by any contractor much less Anil Kumar Misra and that they were direct
employees of the appellant and their services had to be continued. The Tribunal passed
an award stating that these workmen should be deemed to be continuing in service of
the appellant from the date of retrenchment without break of service and would be
entitled not only to their back wages from the date of their retrenchment upto date but
to all benefits which regular employees of the appellant are entitled to as they are held

to be regular workmen of the appellant.
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Section 2 (00) ::




Page No.72/74 3502 (Ad.Hl.dl) ol.uuo /003

“Retrenchment”, means the termination by the employer of the service of a workmen
for any reason whatsoever, otherwise than as a punishment inflicted by way of
disciplinary action, but does not include -

(a) Voluntary retirement of the workmen; or

(b) Retirement of the workmen on reaching the age of superannuation, if the
contract of employment between the employer and the workmen concerned contains a
stipulation in that behalf; or

(bb) Termination of the service of the workmen as a result of the non — renewal of the
contract of the employment between the employer and the workman concerned on its
expiry or of such contract being terminated under a stipulation in that behalf contained
therein; or

(©) Termination of the service of a workman on the ground of continued ill —
health.

Section 2 (p) ::

"settlement" means a settlement arrived at in the course of conciliation proceeding
and includes a written agreement between the employer and workmen arrived at
otherwise than in the course of conciliation proceeding where such agreement has
been signed by the parties thereto in such manner as may be prescribed and a copy
thereof has been sent to an officer authorised in this behalf by the appropriate

Government and the conciliation officer ;
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