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s!f VF SFDGF  51FSFZM  JrR[  pwEJ[, V{FnMlUS TSZFZ  VgJI[  zD VFI]STzL4  J,;F0
TZOYL  T[VMGF  C]SD  S|DF\S  oS[PV[RPV[;PV[RPV[DP;LPq5*Z(qV[H[qVF.P0LPVFZPqV[OqV[Oo  !__q  Z__)4
TFP_#v!_vZ__) YL GLR[ D]HAGL VG];}lR D]HA gIFI lG6"I VY[" V+[ ZLOZ SZJFDF\ VFJ[, K[P 

voo VG];}lR oov

cczL HI\lTEF. JLZHLEF. WFl0IF G[ T[DGL V;, HuIFV[ 50[,F lNJ;F[GF 5UFZ ;lCT GMSZLDF\ ;FTtI
;FY[ 5]Go :YFl5T SZJF S[ S[Dm cc

sZf VF SFDGF ALHF 51FSFZG[  ccVZHNFZcc  TZLS[  TYF 5|YD 51FSFZG[  cc;FDFJF/Fcc  TZLS[  CJ[  5KL
VG]S}/TF BFTZ ;\AMWJFDF\ VFJ[, K[P
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s#f VF   SFDGF\   VZHNFZ    wJFZF    VF\S  v &  YL DF\U6FG]\ lGJ[NG ZH] SZJFDF\ VFJ[, K[P VF SFDGF
VZHNFZ wJFZF ZH] DF\U6F lGJ[NGL 8]\SDF\ CSLST V[JL K[ S[ ov
#P!P  VZHNFZ SFDNFZ 5|YD 51FSFZ ;\:YFDF\ SFIDL 5|SFZGF SFD p5Z SFIDL SFDNFZ  TZLS[  TFP !q!ZqZ__Z  YL
CLZF  3;JFGM   TZLS[   DF;LS   Z]l5IF  #___qv GF\ 5UFZYL 5MTFGL OZH B\T VG[ JOFNFZLYL AHFJTF VFJ[, K[P
VZHNFZ SFDNFZ ;FDFJF/F ;\:YFDF\ SM.56 HFTGM JF\S U]gCM SZ[, GYL S[ T[VMG[ SM.56 U]gCF ;\A\WL GM8L;4
RFH"XL8 S[ T[DGF lJZ]wW BFTFSLI T5F; JUZ VZHNFZ G[ TFP#_v!!vZ__( GF\ ZMHYL 5MTFGF DG:JL56[ D{FBLS
C]SDYL K]8F SZ[, K[P 
#PZPJW]DF\ VZHNFZ T[DGF DF\U6F lGJ[NGDF\ H6FJ[ K[ S[4 VZHNFZ SFDNFZ SFIDL SFDNFZ CTF T[DH H[8,F lNJ;
S\5GL RF,] CMI T[ NZ[S lNJ;[ T[VM GMSZL 5Z CFHZ ZC[TF CTF T[DH NZ[S JQF"DF\ Z$_ lNJ; SZTF JWFZ[ lNJ;M SFD
SZ[, K[ T[D KTF\ T[VMG[ GMSZLDF\YL K]8F SZTF 5C[,F ARFJGL SM. jIFHAL TS4 :8[g0L\U VM0;" VG[ S]NZTL gIFIGF\
l;wWF\T VG];FZ VF5JFDF\ VFJ[, GYLP T[VMG[ SM. RFH"XL8 S[ T[DGL lJZ]wW SM. AGFJ ;\A\WDF\ BFTFSLI T5F;
SZJFDF\ VFJ[, GYLP T[YL T[J]\ ;FDFJF/FG]\ 5U,]\ SFINFGL EFQFFDF\ ZL8=[RD[g8 U6FT]\ CMI VG[ T[ ZLT[ GMSZLDF\YL K]8F
SZTL  JBT[  SM.  GM8L;  S[  GM8L;  5UFZ  VG[  K86L  J/TZ  VF.P0LPV[S8GL  S,D  Z5sV[Of  GL  HMUJF.  5|
DF6[ VF5JFDF\ VFJ[, GYLP T[YL T[J]\ 8DL"G[XG SFINFDF\ U[ZSFIN[;Z VG[ G, V[g0 JM.0 9Z[ K[P
#P#PH[YL  VZHNFZG[  TFP#_q!!qZ__(  GF  ZMHYL  DF{lBS  C]SDYL  GMSZLDF\YL  K]8F  SZJFG]\  ;FDFJF/FG]\  5U,]\
U[ZSFIN[;Z 9ZFJL ;/\U GMSZLV[ U6L 5FK,F 50[,F lNJ;MGF 5]Z[5]ZF 5UFZ TYF ,FEM ;FY[ GMSZLDF\ 5]Go:YFl5T
YJF NFN DF\U[, K[P

s$f ;NZ SFDGF  ;FDFJF/F  G\P  !   ;\:YFG[  GM8L;  SF-JFDF\  VFJTF  T[  GM8L; T[VMG[  AHL  UI[,
K[ VG[ ;FDFJF/F GF VM CFHZ ZC[TF G CM.  ;FDFJF/F GF VM GM HJFA ZH] SZJF GM CSS A\W SZJF DF\ VFJ[,M K[P

s5f  51FSFZMV[ 5MT 5MTFGF 51F ;FALT SZJF GLR[ D]HAGM DF{lBS T[DH N:TFJ[HL 5]ZFJM ZH] SZ[, K[P\
VZHNFZ TZO YL DM{lBS 5]ZFJF DF\  VF\SP !5 YL VZHNFZ[ 5MTFGL ;ZT5F; G] ;MU\NGFD]  ZH]  SZ[, K[P T[  l;JFI
VZHNFZ TZO YL ALHF SM. DM{lBS S[ ,[BLT 5]ZFJF ZH] SZJF DF\ VFJ[,F GYLP

;FDFJF/F 51F[ TZO YL SM. DF{lBS  S[ ,[BLT 5]ZFJM ZH] SZJFDF\ VFJ[, GYLP VF  SFDGF  VZHNFZ  wJFZF
lJX[QF SM. 5]ZFJM ZH] G SZJF DT,A[ S,MhL\U 5]ZXLX VF5L 5MTFGM 5]ZFJM 5]ZM YIFG]\  HFC[Z SZJFDF\  VFJ[, K[P
HIFZ[ ;FDFJF/F VM 5]ZFJM ZH] SZJF GM CSS A\W SZJF DF\ VFJ[,M K[P

s&f tIFZAFN VZHNFZ[  5\HFA G[XG, A[\SG[  51FSFZ TZLS[  HM0JFGL VZHL ZH]  SZ[, VG[  T[  VgJI[
;A\WLT ;]lRT 51FSFZ GM8L; SZJFDF\ VFJTF T[ GM8L; ;]lRT 51FSFZG[ AHL UI[, CMJF KTF\ CFHZ ZCL SM. HJFA
ZH] SZ[, G CMI  VNF,T wJFZF T[VMGM JF\WFvHJFAGM CSS A\W SZJFDF\  VFJ[, K[P VG[ T[DG[ ;FDFJF/F G\P Z
TZLS[ HM0JF C]SD SZL T[GL GM8L; ;FDFJF/F G\P Z G[ SZJFDF\ VFJ[,P VF GM8L; 56 ;FDFJF/F G\P Z G[ AHL UI[,
CMJF KTF\ T[VM TZOYL SM. HJFA ZH] SZJFDF\ G VFJTF\ T[DGM HJFA ZH] SZJFGM CSS 56 A\W SZJFDF\ VFJ[, K[P 

s*f ;DU|  S[;G]\  Z[S0"  TYF 51FSFZM TZO[GL ZH]VFTM q N,L, wIFG[  ,LWFP VF S[;GF\  gIFI lG6"I
DF8[ GLR[ D]HAGF\ D]N'FVM p5l:YT YFI K[P 

vo D]N'FVM ov 

D]N'F G\P ! o  X]\ VZHNFZ 5]ZJFZ SZ[ K[ S[4 T[VM 50[,F lNJ;MGF\ 5UFZ ;CLT GMSZL DF\ 5]Go :YFl5T YJF CSSNFZ YFI
K[m
D]N'F G\PZ  o    X]\ C]SD m    

p5ZMST D]N'FVMGM HJFA GLR[ D]HA K[P
D]N'F G\P ! o V\XTo CSFZDF\P
D]N'F G\P Z o VFBZL C]SD D]HAP 

p5ZMST HJFAM V\U[GF\ DFZF SFZ6M GLR[ D]HA K[P
v o SFZ6M ov

s(f         D]N'F G\P ! TYF Z ov 
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s(P!f VF  SFDGF  ;FDFJF/F  GFV[  VZHNFZGF  DF\U6F  lGJ[NG  lJ~wW  5MTFGM  HJFA  YL  ZH]  SZ[,  K[P  5Z\T]
VZHNFZGF ;MU\N5ZGL H]AFGLDF\  H6FJ[, CSLSTG[ 50SFZ[, GYL S[ T[  lJ~wWG] SM. 5]ZFJM ZH]  SZ[, H[YL HIFZ[
;FDFJF/F VFU/ VFJL 5MTFGM SM. ARFJ S[ ZH]VFT SZ[, GYL T[DGL ;FD[ lJ~wWG]\ VG]DFG YJF 5F+ K[P VF
SFDGF VZHNFZ[  Z[OZg; VG[  DF\U6F lGJ[NGGL CSLSTM ;FlAT SZJF DF8[  T[DGL ;MU\N p5ZGL 5]ZJF V[OL0[JL8
:J~5[ ZH] SZ[, K[P VF ;MU\N p5ZGF 5]ZFJF V[OL0[JL8DF\ VZHNFZ SFDNFZ[ DF\U6F lGJ[NGGL CSLSTMGM 5]GZMrRFZ
SZ[,M K[P ;FDFJF/FVM TZOYL VF DF{lBS 5]ZFJFG[ 50SFZJFDF\ VFJ[, GYL T[YL VF 5]ZFJFG[ GCL\ DFGJFG[ SM. H
SFZ6  GYLP  ;FDFJF/FVM  TZOYL  VZHNFZ  GF  5]ZFJFG]\  SM.  B\0G  YI[,  GYLP  VZHNFZ[  5MTFGF  ;MU\NGFDFDF\
H6FJ[, CSLSTM ;FDFJF/F wJFZF  50SFZJFDF\  VFJ[, G CMI GlC\  DFGJFG[  SM. SFZ6 ZC[T]\  GYLP  T[YL  S\5GLG]\
SFDNFZG[ K]8F SZJFG]\ 5U,]\ U[ZSFIN[;Z VG[ VgIFIL U6FIP

s(PZf VZHNFZ SFDNFZ  T[DGL V;, HuIFV[  50[,F  lNJ;MGF 5UFZ ;FY[  GMSZLDF\  5]Go:YFl5T YJF CSSNFZ
CMJFG]\ 9ZFJL XSFI 5Z\T] VF SFDGF ;FDFJF/F G\P ! ;\:YF A\W Y. UI[, CMJFG]\ Z[S0" J\RF6[ ,TF H6F. VFJT]\
CMI  VZHNFZG[  T[DGL  GMSZLGL  HuIFV[  5]Go:YFl5T  SZJFGM  SM.  5|XG  H  ZC[TM  GYLP  H[YL  T[J[
;DI[  VZHNFZG[  prRS J/TZGL  ZSD R]SJJF C]SD SZJFDF\  VFJ[  TM  gIFIGM  C[T]  H/JFI T[D K[P  VF SFDGF
;FDFJF/F G\P Z lJ~wW VZHNFZ wJFZF 5MTFGF DF\U6F lGJ[NGDF\ SM. NFN DF\UJFDF\ VFJ[, GYLP  

s(P#f VZHNFZG[  prRS J/TZGL  ZSD AFAT[  RRF"  SZJFDF\  VFJ[  TM4  VZHNFZ[  T[DGL  ;MU\NGFDF\   :J~5GL
H]AFGLDF\   T[VMV[  V[JL   CSLST H6FJ[,  K[  S[  ;FDFJF/FV[  VZHNFZG[  GMSZLDF\YL  K]8F  SIF"  AFN  ALH[  VG[S
:Y/MV[ SFD  D[/JJF 5|ItG SZ[, KTF\ D/[, GYL4 SFDGF VEFJ[ SFDNFZ TYF T[DGF S]8]\ALHGMG[ EFZ[ VFYL"S
D]xS[,LVMGM  ;FDGM  SZJM  50L  ZC[,  K[P  VZHNFZ  HIFZ[  V[JL  CSLST  VFU/  ,.  VFJ[,  CMI  S[  T[VMG[
;FDFJF/FV[  K]8F SIF"AFNYL VFHlNG ;]WL A[SFZ K[  TM T[   CSLST 5]ZJFZ SZJFGL HJFANFZL VZHNFZ p5Z K[P
HMS[ T[GF lJ~wWGL CSLST Z[S0" 5Z VFJ[, GYL4 5Z\T] NZ[S 51FSFZ[ 5MTFGM S[; 5MTFGF 5]ZFJF VFWFZ[ ;FALT SZJFGM
ZC[ K[ T[VM VZHNFZ[ SZ[, BFDLq1FTL p5Z VFWFZ ZFBL 5MTFGM S[; ;FALT SZL XS[ GlC\ T[JM SFINFGM 5|:YFl5T
l;wWF\T K[P VZHNFZ JRUF/FGF\ ;DI NZdIFG A[SFZ ZCIF CMJFGL CSLST T[VMV[ 5MTFGL ;MU\N p5ZGL H]AFGLDF\
H6FJ[,  K[  5Z\T]  T[  ATFJJF  SM.  ;\TMQFHGS  5]ZFJM  ZH]  SZ[,  GYL4  OST  D{FlBS  ZH]VFT  H  SZ[,  K[P  VF
TASS[ GLR[ D]HAGF R]SFNFVM ,1FDF\ ,[JF plRT U6FX[P 

s(P$f GFP;]SMPGF ‘Deepali Gundu Surwase Vs. Kranti Junior Adhyapak & Ors Civil
Appeal No : 6767 of 2013 GF R]SFNFDF\ GFDNFZ ;]5|LD SM8" wJFZF V[JM l;wWF\T 5|:YFl5T SZ[, K[ S[ 
i)  In  cases  of  wrongful  termination  of  service,  reinstatement  with
continuity of service and backwages is the normal rule.
ii) The aforesaid rule is subject to the rider that while deciding the
issue of back wages, the adjudicating authority or the Court may take into
consideration the length of service of the employee/workman, the nature of
misconduct,  if  any,  found  proved  against  the  employee/workman,  the
financial condition of the employer and similar other factors.
iii) Ordinarily, an employee or workman whose services are terminated and
who is desirous of getting back wages is required to either plead or at
least make a statement before the adjudicating authority or the Court of
first instance that he/she was not gainfully employed or was employed on
lesser wages. If the employer wants to avoid payment of full back wages,
then it has to plead and also lead cogent evidence to prove that the
employee/workman was gainfully employed and was getting wages equal to the
wages he/she was drawing prior to the termination of service. This is so
because it is settled law that the burden of proof of the existence of a
particular fact lies on the person who makes a positive averments about its
existence. It is always easier to prove a positive fact than to prove a
negative fact. Therefore, once the employee shows that he was not employed,
the onus lies on the employer to specifically plead and prove that the
employee was gainfully employed and was getting the same or substantially
similar emoluments.
It has been further held that ;
vi) In a number of cases, the superior Courts have interfered with the
award  of  the  primary  adjudicatory  authority  on  the  premise  that
finalization of litigation has taken long time ignoring that in majority of
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cases  the  parties  are  not  responsible  for  such  delays.  Lack  of
infrastructure  and  manpower  is  the  principal  cause  for  delay  in  the
disposal of cases. For this the litigants cannot be
blamed or penalised. It would amount to grave injustice to an employee or
workman if he is denied back wages simply because there is long lapse of
time between the termination of his service and finality given to the order
of reinstatement. The Courts should bear in mind that in most of these
cases, the employer is in an advantageous position vis-à-vis the employee
or workman. He can avail the services of best legal brain for prolonging
the agony of the sufferer, i.e., the employee or workman, who can ill
afford the luxury of spending money on a lawyer with certain amount of
fame. Therefore, in such cases it would be prudent to adopt the course
suggested in Hindustan Tin Works Private Limited v. Employees of Hindustan
Tin Works Private Limited (supra).

s(P5f p5ZMST ZH] R]SFNFVM TYF T[DF\ 5|:YFl5T SZJFDF\ VFJ[, l;\wWF\TMG[ ,1FDF\ ZFBTF4 ALHF 51FSFZ A[SFZ
ZC[, K[ VG[ SM. VFJS D[/J[, GYL  T[ CSLST 5]ZJFZ SZJFGL HJFANFZL ;FDFgI ZLT[ ALHF 51FSFZ 5Z ZC[, K[ 5Z\T]
HIFZ[  ALHF51FSFZ[  ;MU\N p5Z 5MT[  A[SFZ ZC[, K[  SM. VFJS  D[/J[,  GYL T[D H6FJ[, K[  VG[  T[  CSLST G[
;FDFJF/F wJFZF  50SFZJF DF\  VFJ[, GYLP H[YL  VZHNFZ ccU[.GO],L V[d%,M.0cc   K[  T[  CSLST ;FALT SZJFGM
AMHM ;FDFJF/F p5Z VFJ[P 5Z\T] ;FDFJF/F wJFZF VJM SM. 5]ZFJM VFJTM GYLP  

s(P&f p5ZMST ZH] R]SFNFVM TYF T[DF\ 5|:YFl5T SZJFDF\ VFJ[, l;\wWF\TMG[ ,1FDF\ ZFBTF4 A[S J[HL; GM lG6"I
NZ[S S[;GL CSLSTM VG[ ;\HMUMG[ TYF VG[S O[S8;"G[ ,1FDF\ ZFBL GSSL SZJFG]\ CMI K[ T[J]\ 9ZFJJFDF\ VFJ[, K[P VF
SFDGF VZHNFZ ;FDFJF/F G\P ! ;\:YFDF\ TFP !q!ZqZ__Z  YL  CLZF  3;JFGM   TZLS[   DF;LS   Z]l5IF  #___qv
GF 5UFZYL SFD SZTF CMJFGL TYF ;FDFJF/F G\P ! GFV[ VZHNFZG[ TFo#_q!!qZ__( GF ZMHGF DF{lBS C]SDYL
GMSZLDF\YL K]8F SZJFDF\ VFJ[, CMJFG]\ Z[S0" J\RF6[ ,[TF H6F. VFJ[ K[P VZHNFZ ;FDFJF/F G\P ! v ;\:YFDF\ VFXZ[
& JQF"   H[8,F ;DI  DF8[ SFD SZ[, K[P H[YL VZHNFZG[  TFo#_q!!qZ__( YL SFD TYF 5UFZ TYF VFG]XF\lUS
,FEMYL J\RLT ZFBJFDF\  VFJ[, CMJFG]\  H6F. VFJ[  K[P VF SFDGF VZHNFZ SFDNFZ  CLZF W;]  TZLS[   ;FDFJF?F
G\P! ;\:YFDF\  SFD  SZTF CTFP CLZF W;JFG]\  SFD V[ V[S c;[DL :SL<0c 5|SFZG]\ SFD K[ VG[ VFJF 5|SFZGM VgI SFD
5]ZTF 5|IF; SZJFYL D/L XS[ T[JL ;\EFJGF K[P lJX[QFDF\ VF SFDGF SFDNFZG[ K]8F SZJFDF\ VFJ[, T[ lNJ;YL VFH
lNG  ;]WL  SM.  56  5|SFZGL  VFJS  D[/JJF  V;DY"  CTF  T[  CSLST  ;\ElJT  ZLT[  DFGL  XSFI  GlC\P  SM.  56
SFDNFZ ;TT JQFM" ;]WL SM. 56 SFD S[ VFJS D[/jIF JUZ 5MTFG]\ TYF 5MTFGF 5lZJFZG]\ HLJG lGJF"C SZTM CMJFG]\
56 DFGL XSFI GlC\P CF,DF\ 56 SFDNFZ JUZ SM. SFDSFH[ 5MTFG]\  HLJG lGJF"C SZTF CMJFG]\  56 DFGL XSFI
GlC\P   H[YL  VZHNFZ  SFDNFZ  5MTFGF  TYF  5lZJFZGF  U]HZFG  DF8[  SM.56  5|SFZGL  VFJS  D[/JTF  CMJFG]\
DFGJFG[ SFZ6 ZC[ K[P 

T[JL H ZLT[ V[ JFT 56 :5Q8 K[ S[ HIFZ[ SM. SFDNFZG[ U[ZSFIN[;Z ZLT[ K]8F SZJFDF\ VFJ[ tIFZ[ SFDNFZG[ GF
S[ OST 5MTFGF VFYL"S p5FH"G VFWFZLT 5MTFGF Vl:TtJ DF8[ ,0JFG]\  CMI K[ 5Z\T] 5MTFG[ SFD 5Z 5]Go:YFl5T
SZJFGL ,0T 56 ,0JFGL CMI K[P 

s(P*f p5ZGL  ;DU|  CSLST4  VZHNFZGL  pDZ4  T[D6[  ;\:YFDF\  SZ[,  SFDGM  ;DIUF/M  TYF  5|SFZ4  AHFZDF\
VFJFH  5|SFZGF  SFDGL  p5,aWTF4  VZHL  RF,L  lGl6"T  YTF  YI[,  ;DI4  lJU[Z[[  CSLSTM  ,1FDF\  ,[TF  TYF
;FDFJF/F G\P! ;\:yFF  ;G[P  Z_!5 DF\  5|P5P G\P! wJFZF  SAHM ,. ,LW[, CMI tIFZ YL  A\W Y. UI[, CMJFGL
CSLSTG[ ,1FDF\ ZFBTF  VZHNFZG[ ~FP*54___qv ~5LIF 5\RMT[Z CHFZ 5]ZF J/TZ 58[ R]SJJFDF\ VFJ[ TM gIFIGM
C[T] H/JFI T[D K[P

 

s(P(f  p5ZMST CSLST VG[ ;\HMUM wIFG[ ,[TF\ D]N|F G\P ! GM lG6"I V\XTo CSFZDF\ VF5L GLR[ D]HAGM
VFBZL C]SD SZJFDF\ VFJ[ K[P
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vo C] S D ov

s!f VZHNFZGM Z[OZg; V\XTo D\H]Z SZJFDF\ VFJ[ K[P 
sZf VF C]SD 5|l;wW YI[YL lNG v #_ DF\ ;FDFJF/F G\P ! GFV[ VZHNFZG[  ~F4 *54___qv s~5LIF 5\RMT[Z

CHFZ 5]ZF f prRS J/TZ 5[8[ R]SJL VF5JF C]SD OZDFJJFDF\ VFJ[ K[P 
s#f VF SFD ;FDFJF/F G\P ! GFV[ VZHNFZG[ BR"GF ~FP 5___qv s5F\R CHFZ 5]ZFf V,UYL R]SJL VF5JFP 

:Y/ o J,;F0         s V\S]ZS]DFZ ZFS[XR\N= ;MGLf
TFP _#q_ZqZ_ZZ         l5|;F.0L\U VMOL;Z 4

              ,[AZ SM8"4  J,;F0P
                SM0 G\PHLPH[P_!Z5& 
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