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i) In cases of wrongful termination of service, reinstatement with
continuity of service and backwages is the normal rule.

ii) The aforesaid rule is subject to the rider that while deciding the
issue of back wages, the adjudicating authority or the Court may take into
consideration the length of service of the employee/workman, the nature of
misconduct, if any, found proved against the employee/workman, the
financial condition of the employer and similar other factors.

iii) Ordinarily, an employee or workman whose services are terminated and
who 1is desirous of getting back wages is required to either plead or at
least make a statement before the adjudicating authority or the Court of
first instance that he/she was not gainfully employed or was employed on
lesser wages. If the employer wants to avoid payment of full back wages,
then it has to plead and also lead cogent evidence to prove that the
employee/workman was gainfully employed and was getting wages equal to the
wages he/she was drawing prior to the termination of service. This is so
because it is settled law that the burden of proof of the existence of a
particular fact lies on the person who makes a positive averments about its
existence. It 1is always easier to prove a positive fact than to prove a
negative fact. Therefore, once the employee shows that he was not employed,
the onus lies on the employer to specifically plead and prove that the
employee was gainfully employed and was getting the same or substantially
similar emoluments.

It has been further held that ;

vi) In a number of cases, the superior Courts have interfered with the
award of the primary adjudicatory authority on the premise that
finalization of litigation has taken long time ignoring that in majority of
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cases the parties are not responsible for such delays. Lack of
infrastructure and manpower 1is the principal cause for delay in the
disposal of cases. For this the litigants cannot be

blamed or penalised. It would amount to grave injustice to an employee or
workman if he is denied back wages simply because there is long lapse of
time between the termination of his service and finality given to the order
of reinstatement. The Courts should bear in mind that in most of these
cases, the employer is in an advantageous position vis-a-vis the employee
or workman. He can avail the services of best legal brain for prolonging
the agony of the sufferer, i.e., the employee or workman, who can ill
afford the luxury of spending money on a lawyer with certain amount of
fame. Therefore, in such cases it would be prudent to adopt the course
suggested in Hindustan Tin Works Private Limited v. Employees of Hindustan
Tin Works Private Limited (supra).
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