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Workmen of Nilgiri Co-operative Marketing Society Limited v/s State of
Tamil Nadu and others: 2004 SCC (L&S) 476, held that the question whether the
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workers are employees of principal employer or of contractor is pure question of
fact and the burden of proof lies on the party setting up plea regarding existence
of such relationship. Further it is held that besides control test and the
organization test, there are also other factors which can be decisive for deciding
the question of relationship of an employer and employee.

International Airport Authority of India v/s International Air Cargo
Workers' Union & anr.: 2009 LLR 923, wherein it is held that when there is no
notification under sec.10 of the CLRA Act and where it is not proved in the
industrial adjudication that the contract was sham/nominal and camouflage than
the question of directing the principal employer to absorb or regularize services.
of the contract labour does not arise.

General Manager (OSD), Bengal Nagpur Cotton Mills, Rajnandgaon v/
s Bharat Lal & anr.:2011 LLR 113, wherein it is held that employee who is
employed through contractor cannot get relief of reinstatement against the
principal employer. Further for determining the relationship of an employer and
employee the well settled test is whether the contract labour or the direct
employees are paid salary by the principal employer instead of the contractor.
Besides that the main criterion is that who controls and supervises the work of the
employee of the contractor.

Electronics Corporation of India Ltd. v/s Electronics Corporation of
India Service Engineers Union: 2006 SCC (L&S) 1628, wherein it is held that
the onus to prove employer — employee relationship lies on the workman. The
reference of dispute in this above case was the claim of regularization and other
demands by the retainers. It was rejected by Tribunal since there was no master
and servant relation between the company and retainer.

Hon'ble Allahabad High Court between Subodh Kumar v/s Presiding
Officer, Labour Court-II, Meerut and another: 2013 (1) LLN 62 (All.), wherein
it is held that when the workman has himself contended that he was entrusted
work through contractor and no proof is led by workman that there was any
master-servant relationship between himself and management than in such
circumstance workman is not entitled to claim reinstatement with services of
management.

Hon'ble Delhi High Court between Vinay Sharma and others v/s
Indraprastha Gas Ltd. and another:2014 (3) LLN 680 (DEL), wherein it is held
that when the reference was not made about relationship or contract being sham,

nominal and camouflage nor has the workman pleaded that the contract is sham,
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nominal and camouflage than in that case the Tribunal had rightly answered the
reference denying claim of regularization of workmen.

Hon'ble Gujarat High Court in the case of Institute of Rural
Management v/s N.D.D.B. Employees Union: 2011 (3) GLR 2360, wherein it is
held that Labour Court derives its jurisdiction from terms of reference so it is
bound to act within four corners of reference and cannot enlarge the scope of
reference.

Hon'ble Supreme Court in the case of National Thermal Power
Corporation and others v/s Badri Singh Thakur and others: 2009 (1) LLJ198
(SC), wherein it is held that the employment through contract labour is not
prohibited and only prohibition can be imposed is by issuing notification. In view
of provisions of sec.10 the CLRA Act, it is only the appropriate Government
which has the authority to abolish genuine labour contract in accordance with the
provisions of the said section. No Court including the Industrial adjudicator
possess jurisdiction to do so. Therefore, the order passed for absorption in
absence of notification by appropriate Government is unsustainable.

Hon'ble Andhra Pradesh High Court in the case of Deccan Chronicle
(Rep. By its Managing Partner T. Venkatram Reddy) v/s G. Pedda Reddy and
others: 2004 LLR 809, held that if the principal employer has paid amount of
E.S.L. it does not establish the relationship of an employer and employee since the
principal employer is liable under E.S.I Act, to ensure coverage of the employees
engaged through contractors.

Hon'ble Calcutta High Court in the case of M/s. Indian Iron & Steel
Company Ltd. (Burnpur Works, Burnpur) v/s State of West Bengal & ors.: 2011
LLR 771, held that non obtaining of license by a contractor u/sec.12 of the CLRA
Act may be violation on the part of the contractor but that would not mean that
the workers would be thrusted upon the principal employer. For determination of
control and supervision over the contract labour, it is to be seen that who pays the
wages and exercises the disciplinary control over them.

Hon'ble Delhi High Court in the case of Ashok Kumar Verma & ors. v/s
Container Corporation of India & ors.: 2015 LLR 693, held if the contract is
sham than sec.10 of the CLRA Act only entitles the workman for regularization or
for consideration thereto and that stage arises only after the decision is taken by
the appropriate Government. Hon'ble Punjab & Haryana High Court in the case
of Food Corporation of India and others v/s Presiding Officer, Central
Government Industrial Tribunal cum Labour Court -1, Chandigarh: 2008
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LLR391, held that even if the management had not seek registration u/sec.7 of the
CLRA Act on the date when the workmen were engaged, workers of the
contractor will not be deemed to be the direct employees of the management. It
was even held that if the principal employer employs workmen through the
contractor who is not having license u/sec.12 of the CLRA Act than only penal

provisions of sec.23 and sec.25 are attracted.
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